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IN THE 


United States Court ol Appeals 

District of Columbia. 


No. 9658. 


RUSSELL R. KNOWLES and SYLVIA KNOWLES, on 
behalf of themselves as holders of a policy of war 
damage insurance issued by the War Damage Corpora¬ 
tion and on behalf of all other holders of policies of war 
damage insurance issued by the War Damage Corpo¬ 
ration similarly situated, Appellants, 

v. 

WAR DAMAGE CORPORATION, an instrumentality of 
the United States of America, Appellee. 


Appeal from the Order of the District Court of the United 
States for the District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the Order of the District Court 
of the United States for the District of Columbia granting 
Appellee’s Motion to Dismiss or for Summary Judgment 
and from the entry of judgment with prejudice in an action 
brought by Appellants (residents of Pennsylvania), on be¬ 
half of themselves and all others similarly interested, as 
policyholders of Appellee. Appellee is a wholly owned 
Government Corporation consenting by charter provisions 
to suit in any court of competent jurisdiction. Appellants’ 
action is brought under the general equity jurisdiction of 
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the United States District Court for the District of Colum¬ 
bia and seeks to obtain for the pro rata benefit of all policy¬ 
holders a “surplus” fund in the hands of Appellee at the 
time the action was instituted and alleged to be equitably 
the property of such policyholders. The District Court had 
jurisdiction of the cause under the provisions of Judicial 
Code, Sections 11-301 and 11-306, as amended. 

This appeal is prosecuted pursuant to the provisions of 
Title IT, Section 101, Code of 1940. 

STATEMENT OF CASE. 

This action was brought by the Appellants, on behalf of 
themselves, and all others similarly situated, against War 
Damage Corporation, Appellee, a corporation created by 
the Deconstruction Finance Corporation upon request of 
the President under Section 5(d) of the Reconstruction 
Finance Corporation Act (Tit. 15, U. S. C., Sec. 606(b), 
with powers as defined by Section 5(g) of that Act (Tit. 15, 
U. S. C., Sec. 606 (b-2). 

By their action, Appellants, on behalf of all the policy¬ 
holders of defendant, seek to obtain for the benefit of all 
policyholders, a fund of moneys in the possession of the 
Appellee not needed for the performance of its charter 
functions. This “surplus”, amounting to approximately 
$250,000,000, is the remaining part of a fund in excess of 
$300,000,000 collected by Appellee from more than 6,000,- 
000 owners of private property throughout the United 
States. The fund was made up of so-called “premiums” 
on “policies” of war damage insurance issued by Appellee 
to furnish certain protection against loss to the insured 
property if caused by enemy attack during World War II. 

Appellants allege that the “premiums” so collected by 
the Appellee vastly exceeded the total of all direct and con¬ 
tingent claims against Appellee on all of its outstanding 
“policies”, (all of which have long-since expired) and that 
the “surplus” so created is equitably the property of the 
holders of the “policies” who contributed the “premiums” 
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and should be returned to them pro rata, after a proper ac¬ 
counting by Appellee. For purposes of the motion in the 
Court below, Appellee did not deny the fundamental facts, 
but contended that this “surplus” is property of the 
United States and should be covered into the Treasury of 
the United States as general funds of the United States, and 
that the Appellants and other policyholders have no inter¬ 
est therein, legal or equitable. 

Appellee moved in the Court below for dismissal of the 
complaint on the ground that the complaint failed to state 
a cause of action and in addition moved for summary judg¬ 
ment on the ground that there was no genuine issue as to 
any material fact. 

Appellee in its Motion, also suggested possible objections 
to the jurisdiction in the Court below to entertain the ac¬ 
tion. 

The case was heard in the Court below before Mr. Jus¬ 
tice Curran on briefs and oral argument on June 10, 1947. 

On July 9, 1947, the Court below, without opinion or any 
indication of the grounds for its decision, granted Appel¬ 
lee’s Motion to Dismiss or for Summary Judgment and dis¬ 
missed the Complaint with prejudice. Appellant appealed. 

Subsequent to the decision in the lower Court, the Con¬ 
gress, with full knowledge of the pendency of these pro¬ 
ceedings, as well as other proceedings then pending on Ap¬ 
peal in the United States Court of Appeals for the Seventh 
Circuit, enacted the Government Corporations Appropria¬ 
tion Act, 1948 [Public Law 268, 80th Congress], approved 
July 30,1947, which, among other things, directed Appellee 
to pay or cause to be paid to the Treasury of the United 
States $210,751,618.65 of the amount realized by Appellee 
from its operations, such sum to be covered into the Treas¬ 
ury immediately upon approval of the Act and applied to 
the reduction of the national debt. Since this Act post¬ 
dated the argument in the lower Court, it does not appear 
in the record of the proceedings in the lower Court, but 
this Court may take judicial notice of the Act and of its 
legislative history. 
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STATUTES AND RULES INVOLVED. 

'Appellees’ Motion in the Court below was filed under 
Federal Rules of Civil Procedure No. 12(b), the relevant 
portion of which is set forth in Supplement to Brief, infra 
at page 77, et seq. 

Also involved in this case is Section 4 of the Municipal 
Court Act of 1942 (D. C. Code, Sec. 11-755), and the Re¬ 
construction Finance Act, Section 5g; 15 U. S. C. § 606b-2, 
the relevant parts of which are hereinafter set forth in 
Supplement to Brief, infra at page 77, et seq. 

STATEMENT OF POINTS. 

(1) The Court below erred in dismissing Appellants’ 
Complaint with prejudice and entering judgment for Ap¬ 
pellee-defendant. 

(2) The Court below had jurisdiction to entertain the 
action. 

(3) The Court below has interpreted the Act creating 
the War Damage Corporation in such a manner as to make 
the Act unconstitutional. 

(4) The Court below ignored the legislative intent of 
the Congress to create a mutual plan of War Damage In¬ 
surance with excess of premiums over costs being returned 
to the policyholders as opposed to a stock company plan 
created primarily to earn a profit. 


SU] 


fill 


[ARY OF ARGUMENT. 


Jurisdictional Questions —No question of jurisdiction can 
be raised in the case other than that the Municipal Court 
of the District of Columbia has exclusive jurisdiction of 
this controversy. Such a contention is contrary to the 
wording of the Municipal Court Act of 1942; to the legisla¬ 
tive history of the Act; to the cases decided under the Act 
where the United States is a party; and, further, such a 
contention involves an implied repeal of the Tucker Act 
and of the Federal Tort Claims Act insofar as they involve 
suits in the District of Columbia. 
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The Merits of the Controversy —When the Government 

determined to enter into the property damage insurance 
program, as part of the war effort, the Government had a 
choice of either setting up a “mutual” program or a 
“stock” program. Under the former the Government 
would have operated entirely without profit and would 
have absorbed any excess underwriting losses over and 
above any “premiums” contributed by policyholders. Un¬ 
der the “stock” program, the Government would have de¬ 
signed the equivalent of a commercial insurance operation 
primarily for profit and would have been entitled to retain 
any ‘/profits” resulting from successful underwriting and 
reduced losses. 

The contention of the Appellants is that the plan was a 
“mutual” plan and that any “profits” from underwriting 
(which admittedly existed) are not Government property 
but are the property of the contributors of the so-called 
“premiums”. The contention of the Appellee—which ap¬ 
pears to have been approved by the Court below—is that 
the plan was a “stock” plan designed primarily for profit. 

The argument of the Appellants in support of its posi¬ 
tion that the plan -was a “mutual” plan may be summarized 
as follows: 

(1) The basic question for determination is the legisla¬ 
tive intent of the Congress at the time the plan was initially 
set up. Subsequent actions of the War Damage Corpora¬ 
tion in administering the plan or the language used in the 
forms or documents prepared by the Corporation cannot 
pervert the legislative intent, nor are unenacted bills intro¬ 
duced into later Congresses relevant to show the initial leg¬ 
islative intent. 

(2) The language of the Statute itself as well as the clear 
import of the legislative history, both in the House and 
Senate, support the contention that the plan is a “mutual” 
plan. 

(3) The initial program of “free insurance” under Ex¬ 
ecutive Order, before Congress acted, plus the extension 
and enlargement of the “free insurance” coverage by Con- 
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gjess when the Act was passed are inconsistent with a 
“stock” insurance plan. 

(4) The wartime Property Damage Insurance Plan was 
a complement to the War Risk Life Insurance Plan for 
itiembers of the armed forces; and the life insurance plan 
is admittedly and unarguably a “mutual” plan with all 
profits from underwriting returnable to policyholders. 

(5) If Appellee was correct and if the War Damage Cor¬ 
poration program was a “stock” plan with the “profits” 
belonging to the Government, the Act would be unconsti¬ 
tutional. The Government is not permitted legally to enter 
into business for the sake of direct profits. The doctrine 
of “incidental” profits is not applicable because that doc¬ 
trine applies only where it is entirely impossible to exercise 
the Government power without possibility of profit. In the 
case at bar, the choice of a “mutual” plan, identical with 
the already existing life insurance program made it entirely 
possible to operate without “profit”; therefore the doctrine 
of “incidental” profits is inapplicable. 

Appellants, therefore, contend that the Complaint stated 
a valid cause of action (in a Court which had jurisdiction 
over the Defendant and over the cause of action) and the 
Appellee’s demurrer should have been dismissed and the 
Appellee directed to answer to the merits. 

ARGUMENT. 

I. TEE JURISDICTIONAL POINT. 

(A) In General. 

We can first summarily dispose of any questions about 
the jurisdiction of the lower Court to entertain the action. 

It is not conceivable that the Assistant Attorney General 
of the United States and the United States Attorney for the 
District of Columbia would even suggest in this Court that 
the District Court of the District of Columbia is subject to 
the same $3,000 “jurisdictional amount” as District Courts 
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located in the various states. Such a contention would be 
contrary to the unvarying trend of decisions 1 2 and the ex¬ 
press provisions of Section 11-306 of the District of Colum¬ 
bia Code", which recognize that the District Court of the 
District of Columbia, in addition to the jurisdiction which 
appertains to all the other District Courts in the forty-eight 
states, has general jurisdiction not possessed by any of the 
other District Courts . This follows, of course, from the ab¬ 
sence of any “State courts” of general jurisdiction in the 
District of Columbia. 

It is likewise not conceivable that the Appellee will argue 
here that certain proceedings once pending in the District 
Court of the United States for the Southern District of In¬ 
diana, Indianapolis Division, brought by Matlaw Corpora¬ 
tion against the Appellee, and which asked for somewhat 
similar relief constitute an “other action pending” so far 
as the case at bar is concerned and that this action should 
therefore be dismissed. 

On May 16,1947, the District Court in Indiana sustained 
a Motion by Appellee 3 to dismiss such proceedings because 
of the absence of the necessary jurisdictional amount of 
$3,000 and entered a final order of dismissal of those pro¬ 
ceedings. This action was affirmed on October 29, 1947 by 
the United States Circuit Court of Appeals for the 
Seventh Circuit. 4 

1 U. S. ex rcl Stokes, et at. v. Kendall, 5 Cranch C. C. 163, 252; Fed. Oas. 
No. 15,517 at 713 (C. C. D. C. 1837) affirmed 12 Peters (U. S.) 524, 9 L. Ed. 
1181 (1838) ; Metropolitan Kailroad Company v. Moore, 121 U. S. 55S, 571, 30 
L. Ed. 1022, 1026 (1887); Crain v. U. S.f 2 App. D. C. 549, 555 (1894); 
1 Moore’s Federal Practice Sec. 8.03. 

2 “Said court (except as otherwise provided in this title) shall have cog¬ 
nizance of all crimes and offenses committed within said district and of all 
cases in law and equity between parties, both or either of which shall be resi¬ 
dent or be found within said district ...” (Emphasis supplied) 

By Article “Third” of its charter, Appellee may: 

“. . .sue and be sued in any court of competent jurisdiction ...” 

This provision is notice to the world that this wholly owned Federal cor¬ 
poration, an instrumentality of the United States Government, has consented 
to be sued in any court of competent jurisdiction. The Court below, under 
the provisions of Sec. 11-306 ot the District of Columbia Code, is such a court 
for purposes of this action. 

3 See opinion reported 7 F. R. D. 349 (S. D. Ind. 1947). 

4 The opinion does not appear to have been officially reported as vet, but an 
abstract appears in 16 U. S. Law Week 2241. 
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We therefore omit all argumentative material on this 
point. If the Court indicates at the oral argument, or 
thereafter, that it desires to have argument on the point 
it can be quickly supplied in a Supplemental Brief. 

There is, of course, no way of knowing whether Appellee 
will raise any jurisdictional question, and, if so, how 
strongly they will be stressed. However, it seems clear to 
the writer of this brief that the only “jurisdictional” ques¬ 
tion that could merit even the slightest consideration is the 
question of possible exclusive jurisdiction of the action in 
the Municipal Court. 

(B) This Case is Not Exclusively in the Jurisdiction of the 

Municipal Court. 

This is an action “in equity”, although denominated a 
“civil action” under the Federal Rules. There is no juris¬ 
dictional question here, unless the Municipal Court has ex¬ 
clusive equity jurisdiction in matters of this kind. 

Prior to 1942, the Municipal Court had no equity juris¬ 
diction whatever. Samhatro v. Caffo, 20 F. (2d) 276 (C. A. 
D. C. 1927); International Exchange Bank v. Pullo, 285 Fed. 
933 (C. A.D.C. 1922). 

! Section 4 of the Municipal Court Act of 1942, D. C. Code 
(1940 Ed. Supp.) Sec. 11-755, provides, in relevant part: 

i “The (Municipal) Court and each judge thereof shall 
have and exercise the same powers and jurisdiction as 
■were heretofore had or exercised by the Police Court 
of the District of Columbia or by the Municipal Court 

j of the District of Columbia ... and in addition the said 
court shall have exclusive jurisdiction of civil actions, 

i including counterclaims and crossclaims, in which the 
claimed value of personal property, or the debt or dam¬ 
ages claimed, exclusive of interest, attorneys’ fees, pro¬ 
test fees, and costs, does not exceed the sum of $3,000 
and, in addition, shall also have exclusive jurisdiction 
of such actions against executors, administrators and 
other fiduciaries ...” (Emphasis supplied) 

'It has already been decided by this Court that this 1942 
Amendment gives the Municipal Court exclusive jurisdic¬ 
tion in an alleged equitable action between two private par- 
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ties, involving a res of a gross value less than $3,000, and 
brought to secure a money judgment upon an express con¬ 
tract of assignment of a specific fund made in the District 
of Columbia which it was alleged the defendant had col¬ 
lected and had not turned over to the plaintiff; 5 and also 
in an action between two private parties, involving a res of 
a gross value less than $3,000 and brought to secure money 
damages and an unjunction upon an allegedly fraudulent 
transaction made in the District of Columbia and involving 
an automobile financing plan. 6 

Neither of these cases touches even remotely the issue 
raised here, namely— Has the Municipal Court exclusive 
jurisdiction of a suit against the United States, ivhich seeks 
an accounting, and the impression of a trust upon a fund of 
more than $260,000,000, which involves no question of local 
or municipal law, hut rather the interpretation of a gen¬ 
eral Act of Congress of national scope? 

(C) The Legislative History Confines the Municipal Court 

to Local Litigation. 

Analysis of the Committee reports 7 and floor debates 8 


5 Klepinger v. Rhodes, 140 F. (2d) 699 (C. A. D. C. 1944). The Supreme 
Court denied certiorari (322 U. S. 734, 88 L. Ed. 1568 (1944) despite the 
protestations of a Committee of the Bar Association of the District of Co¬ 
lumbia, which was instrumental in the drafting and enactment of the Act 
itself, that the Act was never intended, with regard to the jurisdiction of the 
Municipal Court, to do anything other than raise the amount of that jurisdic¬ 
tion. Brief of Amici Curiae, Petition for Writ of Certiorari, in the Supreme 
Court of the U. S., No. 809. 

6 Rowe v. Nolan Finance Co., 142 F. (2d) 93 (C. A. D. C. 1944). 

7 Thus, in the House Report, Mr. Randolph stated that one of the ‘ ‘ principal 
features of the bill” was to increase the civil jurisdiction of the Municipal 
Court to $2,000 (later raised to the final figure of $3,000) •with the idea that: 

“This should substantially lighten the burden of the United States district 
court by relieving it of non-Federal or purely local litigation which in the 
past has constituted more than one-third of the verdicts returned in the 
district court.” (Emphasis supplied) 

Page 2, Report No. 1236, To accompany H. R. 5784, from the Committee on 
the District of Columbia, October 9, 1941, House of Representatives, 77th 
Congress, 1st Session. 

And, in the comparable report in the Senate, Mr. McCarran made the iden¬ 
tical statement. Page 3, Calendar No. 1152, Report No. 1116, To accompany 
H. R. 5784, from the Committee on the District of Columbia, February 23, 
1942, Senate, 77th Congress, 2nd Session. 

8 One of the main points of debate was that of the qualifications of nominees 
for judgeships in the new Municipal Court of Appeals, which the Act created, 
as an appellate tribunal in matters appealed from the Municipal Court, thus 
relieving the Court of Appeals for the District of Columbia of some of its 
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prior to the passage of the Act demonstrates conclusively 
that one of the primary purposes was to relieve the con¬ 
gestion in the Court below by confining to the Municipal 
Court all actions of a local and non-federal nature. Again 
and again this was stressed. 

The Congress wanted to relieve the “congestion of cases 
in the upper courts, which has been referred to as ‘next to 
a scandal’ The bill was entitled “Consolidation of Po¬ 
lice and Municipal Courts in the District of Columbia”; the 
reports concern themselves with such elements as Washing¬ 
ton’s increased population and the clogged calendars of the 
police court, and similar tribunals. 

The floor debates make it clear that the Congress planned 
only a local court, to handle local municipal matters. It 
would fiy directly in the face of the expressed intent of the 
Congress to say that the Municipal Court has exclusive jur¬ 
isdiction of any suits against the United States to interpret 
Acts of Congress of nation-wide application, or the matters 
of general Federal law. 

(D) The Municipal Court Has No Exclusive Jurisdiction 
Where the United States is a Party. 

This action against the War Damage Corporation is a 
suit against the United States. 9 If the Municipal Court 
has any jurisdiction at all in such an action, it is at best 


■work. Numerous comments were made to the effect that since the Municipal 
Court was designed to handle only local matters, only local resident lawyers 
should be eligible. Thus, Senator Norris inquired whether the new Court— 
“ . . . will be like a municipal court in any ordinary city which simply handles 
municipal affairs?” (Emphasis supplied) Cong. Eec. Senate 2/26/42, p. 
1726, col. 1. 

Senator Tydings responded that “the court will handle simply municipal 
affairs” and again, that the judges “will be passing on affairs or events 
happening exclusively within the District”. (Emphasis supplied) Ibid.; and 
shortly thereafter, Senator McCarran remarked that: 

“The bill proposes to set up a municipal court, dealing with and having 
to do exclusively with matters within the boundaries of the District of 
Columbia. ’ ’ 

Ibid. Col. 3. 

9 Xeifcr <$r Kcifcr v. E. F. C., 306 IT. S. 381, S3 L. Ed. 784 (1939) ; Ferguson 
v. Union National Bank , 126 F. (2d) 753, 756 (CCA 4, 1942) ; Union National 
Bank v. McDonald, 36 F. Supp. 46 (N. D. W. Va. 1940); Phillips Petroleum 
Co. v. Johnson, 75 Wash. L. Kep. 550 (D. I). of C. 1947). 
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concurrent with the Court below, and Appellee’s jurisdic¬ 
tional point must be dismissed. 

It has already been ruled that where the United States is 
plaintiff, the Municipal Court has no exclusive jurisdiction. 
The District Court of the District of Columbia ruled, in 
such a case, that it had exclusive jurisdiction and the Mu¬ 
nicipal Court had none. U. S. v. Sheriff Motor Co., 63 F. 
Supp. 685 (D. C. D. of Col. 1943). And later, when the 
same question came up in another case in the Municipal 
Court, it claimed only concurrent jurisdiction. The Munici¬ 
pal Court of Appeals was even more vague and decided 
only that it had “jurisdiction”. Both Courts declined to 
assert “exclusive jurisdiction ”, which Appellee must assert 
here. U. S. v. Ridgley, 72 Wash. L. Rep. 668, 771 (Mun. 
Ct. D. of C. 1944), affirmed sub. nom. Ridgley v. U. S., 45 A. 
(2d) 475 (Mun. Ct. of Appeals, D. of C., 1945). 

A Fortiori, the same result must follow where the 
United States is a defendant. For years, the District Court 
has been a traditional court for actions against the United 
States and its officers. 10 It has concurrent jurisdiction in 
money actions against the United States under the Tucker 
Act. 11 Is all this jurisdiction divested by the Municipal 
Court Act? Do the words “exclusive jurisdiction” have a 
different meaning than in the case in which the United 
States is the party plaintiff? 

The problem of the Court of Claims also appears. If the 
words “civil action” and “exclusive jurisdiction” are given 
all-inclusive meanings, the inevitable result is to oust the 
jurisdiction of the Court of Claims in actions against the 
United States for “debt or damages” of less than $3,000. 
The legislative history shows that this astonishing result 
never entered the minds of the Congress. Yet, unless the 
Act is read as we contend, this result will follow. 

A further analogy may be drawn from the Federal Tort 
Claims Act of 1946, 28 U. S. C. A. § 921 et seq. This Act 

10 See United States v. Pfitsch, 256 TT. S. 547, 65 L. Ed. 1084 (1921). 

11 28 U. S. C. A. Sec. 41 (20). Keifcr <$■ Keifcr v. It. F. C., 306 U. S. 381, 
83 L. Ed. 784 (1939). 






12 


gives exclusive jurisdiction to the District Court in actions 
for tortious conduct by Government employees. If, there¬ 
fore, a Post Office truck does $500 worth of property dam¬ 
age to a private automobile, the Municipal Court has no 
jurisdiction. Yet the Government contends that Congress 
intended the Municipal Court to have exclusive jurisdictioyi 
over the administration by a Government agency of a $250,- 
000,000 f und wider an Act of Congress of nation-wide appli¬ 
cation. 

(E) This Action is Not the Bond of Action Covered by the 

Municipal Court Act. 

Conceding for purposes of argument that the “exclusive 
jurisdiction” language of the Municipal Court Act means 
exactly what it says, it must be noted that this “exclusive 
jurisdiction” is confined within a narrow group of justicia¬ 
ble controversies. 

These controversies are 

(1) where “personal property” is “claimed”. 

(2) where “debt or damages” are “claimed”. 

The Klepinger case, supra, has ruled that if the contro¬ 
versy fits these patterns, it makes no difference whether the 
form of the action is legal or equitable. That case exactly 
fitted the pattern. It involved a dispute between two law¬ 
yers over the repayment of a $1,960 loan out of a fee which 
defendant had received and allegedly had agreed to allocate 
to the debt. Clearly, this "was a local controversy arising 
out of a “debt or damages claimed” not in excess of $3,000. 

Similarly, Rowe v. Nolan Finance Co., supra, involved a 
dispute over a deed of trust on an automobile as security 
for a personal loan of $262.80, where defendant had seized 
the car upon plaintiff’s alleged default in payment of the 
loim. The complaint sought a total of $2,000 in money dam¬ 
ages and an injunction against the sale of the car. Again, 
this is plainly the exact type of case intended to be kept 
out of the District Court. 
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As made evident by the Congressional intent it is clear 
that § 4 of the Act was to cover the action of replevin, or¬ 
dinary actions in contract or tort for money damages, and 
action involving specific personal property worth less than 
$3,000. Where two private litigants are fighting out a 
small claim, the Congress has ordered that they confine 
their battle to the Municipal Court. And if such a claim 
justifies an equitable form of relief, the Klepinger case 
permits an equitable order to be entered in that Court. 

The case at bar does not fit the pattern. The decree of 
the District Court rendered, would not have directed the 
delivery of any “personal property” claimed; it would not 
have entered any money judgment for any “debt” or 
“damage”. The decree, if entered for the plaintiffs, would 
have adjudged that— 

(1) the defendant is not the owner of the $250,000,- 
000 fund in its possession. 

(2) the defendant is a trustee of that fund for the 
contributors thereto. 

(3) the defendant should file an accounting of its 
administration of the fund, and make distribution in 
accordance with decrees of distribution to be entered 
hereafter. 


(F) Conclusion. 

It makes no difference in this case whether the District 
Court for the District of Columbia has exclusive or con¬ 
current jurisdiction; this Court need not resolve that ques¬ 
tion. The only way in which the Appellee can succeed is by 
showing that the District Court has no jurisdiction what¬ 
ever. This is contrary to the language of the Act, its legis¬ 
lative history, the decision of the lower Courts under it and 
the application of the doctrine of implied repeal. 
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II. THE ARGUMENT ON THE MERITS. 

The whole issue on the merits can be summed up in a 
single, short question— 

What was the intent of Congress with respect to the 
ultimate distribution of any underwriting profits of War 
Damage Corporation? 

A. General Nature of the Appellee’s Position. 

The third numbered paragraph in Appellee’s motion to 
dismiss reads: 

“3. That the complaint be dismissed for failure to state 
a cause of action.” 

The third and fourth numbered paragraphs of Appellee’s 
Points and Authorities read: 

“3. It was the intent of Congress in establishing the War 
Damage Corporation that the Corporation would re¬ 
tain any profits that might accrue. 

^4. Plaintiffs’ claims state no cause of action upon which 
relief can be granted. There is nothing in the stat¬ 
utes, the contracts (policies) or the rules of law or 
equity which support the plaintiffs’ claims.” 

Appellee argued: 

(1) The rights and liabilities of Appellee and of the Ap¬ 
pellants and other “policyholders” are to be gov¬ 
erned exclusively by the law applicable to private 
insurance companies organized for private purposes 
and for profit, 

(2) The Congressional intent is so clear in providing for 
“profit” to Appellee in its operations that as a mat¬ 
ter of law such “profit” is to he retained by the Ap¬ 
pellee, and not distributed to the “policyholders”. 

Neither of these positions is supportable. 
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B. Appellee’s Motion was Only a Demurrer and is Governed 
by the Rules Applicable to a Demurrer. 

Fed. R. C. P. No. 12 (b) provides for a motion to dismiss 
the complaint for “failure to state a claim upon which re¬ 
lief can be granted”. A new name is used, but in fact this 
is nothing more than a demurrer under the old practice, 
and is governed by the rules applicable to the demurrer. 
Perhaps the most effective statement of the rule will be 
found in the recent opinion of Circuit Judge Sanborn, of 
the Eighth Circuit, in Dennis v. Village of Tonka Bay, 151 
F. (2d) 411, 412 (C. C. A. 8, 1945): 

“Rule 12 (b) authorizes a motion to dismiss a com¬ 
plaint for ‘ failure to state a claim upon which relief 
can be granted.’ Such a motion is a substitute for the 
former demurrer in actions at law and for the motion 
to dismiss for want of equity in suits of equity. Under 
the present practice in the District Courts of the 
United States, a motion to dismiss a complaint for fail¬ 
ure to state a claim upon which relief can be granted, 
admits the existence and validity of the claim as stated, 
but challenges the plaintiff's right to relief. This Court 
has said that there is no justification for dismissing a 
complaint for insufficiency of statement unless it ap¬ 
pears to a certainty that the plaintiff would be entitled 
to no relief under any state of facts which could be 
proved in support of the claim." (Italics supplied; au¬ 
thorities cited in the opinion omitted.) 

Within the scope of this rule, did the Appellants state a 
cause of action? "Was Appellee entitled to a summary dis¬ 
missal of the action, without being compelled to file any 
answer and without any hearing or trial? 

C. The Essence of the Appellants’ C laim. 

No demurrer by a defendant can be intelligently consid¬ 
ered without first analyzing the claim of the Appellants. 
What is Appellants’ claim in this case? 

Appellants assert that War Damage Corporation was 
organized shortly after Pearl Harbor as an instrumentality 
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of the United States as part of the “national defense pro¬ 
gram” (Complaint, Paragraphs 4, 5, 6 and 7 App. p. 3); 
that it was to furnish “reasonable protection against loss 
... to property ... from enemy attack”, on the basis of free 
“insurance” up to a date not later than July 1, 1942, and 
thereafter “upon the payment of such premiums or other 
charge, and subject to such terms and conditions as the 
War Damage Corporation, with the approval of the Secre¬ 
tary of Commerce, may establish ...” (Complaint, Para¬ 
graph 8, App. pp. 3-4); that the Reconstruction Finance 
Corporation was authorized by the Congress to furnish 
“funds” to the defendant up to an amount of $1,000,000,- 
000.00 for such purpose (Complaint, Paragraph 8, App. 
pp. 3-4); that the purpose of this legislation wms to place the 
resources of the Government behind this “protection” 
scheme, on a non-profit basis, as part of the -war effort 
(Complaint, Paragraphs 8 and 9, App. pp. 3-5); that the 
defendant, as permitted by the legislation, demanded a 
“premium” from those seeking “protection” after July 1, 
1942 (Complaint, Paragraph 10, App. p. 5); that the defen¬ 
dant collected huge sums of such “premiums”, but by rea¬ 
son of the fortunes of war, paid practically no losses (Para¬ 
graphs 13 and 14, App. p. 6); that the defendant has no fur¬ 
ther risk outstanding (Complaint, Paragraph 14, App. p. 6) ; 
and that the net balance of these “premiums”, after in¬ 
demnifying the Government against all losses and costs of 
operation and management of the program, are the equit¬ 
able property of the “policyholders” who contributed these 
“premiums” and should be returned to them pro rata 
(Complaint, Prayer for Relief, App. p. 6). 

We submit that this unquestionably states a valid cause 
of action; we further submit that the only defense available 
to the Appellee is that the Appellants have misinterpreted 
the legislation, and that the Act of Congress intended to 
set up the equivalent of a private insurance company 
scheme, designed to operate for profit . We further sub¬ 
mit that such a defense is unavailable to Appellee since it 
would operate to cast doubts on the constitutionality of 
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i the legislation. Under familiar principles of constitutional 

i interpretation, any Act of Congress which is susceptible of 

two interpretations, one of which will cast doubt on its con¬ 
stitutionality, the other of which creates no such doubts, is 
i to be interpreted so as to avoid the constitutional doubt. 

D. Analysis of the Statute. 

Since this is primarily a question of the interpretation of 
an Act of Congress, we shall first examine and analyze the 
i statute itself, since external guides for interpretation are 

i not permitted if the language of the Act itself is clear and 

unambiguous. 

! In doing so, it must be borne in mind that the only point 
of dispute at this argument is whether the “protection” 
scheme was designed to provide tine Government with an 
•i “underwriting profit” (as Appellee has contended), or 
whether it was intended to operate on a non-profit basis 
with the Government underwriting any excess losses above 
“premium” income (as the Appellants contend). 

The Act first states the purpose of Appellee’s opera¬ 
tions. It is to furnish “reasonable protection against loss 
! of or damage to property, real and personal, which may re¬ 
sult from enemy attack ...” This is defined to include 
; “scorched earth” operations by the United States’ armed 
forces, and the Appellee, with the approval of the Secre- 
! tary of Commerce, may specify “general exceptions” from 
the protection. 

The exact method by which the “protection” is to be 
i established is not designated, since permission is given to 
furnish the “protection” through “insurance, reinsurance 
: or otherwise”. The “terms and conditions” of the protec¬ 
tion are to be “established” by Appellee, with the ap¬ 
proval of the Secretary of Commerce. 

The financial arrangements are more explicit. The pro¬ 
tection is to be entirely free up to a date not later than 
July 1,1942. After that date, there shall be imposed “such 
premium or other charge” as Appellee may establish, with 
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the approval of the Secretary of Commerce. No stand¬ 
ard whatever is provided for the premium or other charge, 
except that because of the “national interest” involved— 

(1) “rates” shall be “uniform” geographically through¬ 
out the country and there is to be no discrimination 
because of nearness or distance from enemy areas. 

(2) “rates” shall be based on the “average risk of loss” 
for the whole country for each type of property. 

The second of these “standards” is only a corollary of 
the first; it is another way of saying that the protection is 
to be furnished on a national basis. Areas close to possible 
enemy attack shall not pay a higher rate than those farther 
away, and the rates in all areas shall be equalized regard¬ 
less of the potential risk of loss in different areas farther 
away from the enemy. 

The Reconstruction Finance Corporation is authorized 
to “supply funds” to Appellee up to $1,000,000,000.00, 
which “funds” Appellee may “use” to “provide” the 
“protection”. No method for the supplying of these funds 
is designated; i.e. whether they are to be supplied as sub¬ 
scriptions to corporate stock, or as loans or advances of 
some type or other, or as non-returnable gifts or contribu¬ 
tions, or in some other fashion. There is merely the blanket 
pledge of Government backing of the “protection” pro¬ 
gram up to a billion dollars. 

To summarize, the statute provides the skeleton of the 
“protection” program. What it prescribes is that the Gov¬ 
ernment, as part of the war effort, will provide such “pro¬ 
tection”; that the Executive Branch is to decide what 
methods and techniques are to be used; that the “protec¬ 
tion” is to be furnished free retroactively to Pearl Harbor 
and up to approximately July 1, 1942; that after July 1, 
1942, the “protection” is not to be furnished free but the 
beneficiaries are to pay a “premium” or other “charge” 
for the “protection”; that the Executive Branch is to de¬ 
cide what should be charged, without any specification of 
standards except that the “rates” are to be computed on a 
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“national” basis and are to be “uniform” throughout the 
country; and that the Government is to back up the pro¬ 
gram with Government funds to the tune of a billion dol¬ 
lars. 

One thing is clear, beyond argument. There is not one 
word in this Act which directs the setting up of a commer¬ 
cial insurance company to conduct a private insurance 
business for underwriting profits. If reasons are needed 
to support this statement, we would point out the follow¬ 
ing:— 

(1) If this were a commercial venture for profit, why 
would the Government furnish free retroactive insurance 
to cover the only losses that existed when the program was 
put into effect ? 

(2) If this were a commercial venture for profit, why 
would the “rates” be computed without any relationship to 
the risk assumed? 

(3) If this were a commercial venture for profit, why 
would the Government make a blanket commitment of a 
billion dollars to a program, the exact details of which were 
unknown at the time the commitment was made? 

If it was not such a commercial program for profit, what 
sort of program was it? The Act gives a clear indication 
of what the Congress intended. 

In the first place, the program was a “national” one. We 
were at war; we had suffered tremendous setbacks in the 
Pacific; we were suffering tremendous setbacks in the At¬ 
lantic; we knew, both from Pearl Harbor as well as from 
experience in Europe, what aviation attacks could do to 
civilian properties; the country was prepared for, and daily 
expected, bombing attacks from Germany. We had seen 
the effects of the application of the “scorched earth” policy 
in Europe. Commercial insurance policies excepted war 
risks and gave no coverage. What was needed was a “na¬ 
tional” program of mutual protection for our property 
owners. Nothing but a national program would do, because 
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the problem was national in its scope. Geographical acci¬ 
dents could not alter the national nature of the problem. 

In the second place, the program was a “wartime” meas¬ 
ure. It operated only during the existence of “enemies” 
who might “attack” us, and whose attack would cause the 
loss. 

In the third place, the program was to operate on a non¬ 
commercial basis. The “premium or other charge” was 
not to be computed on the usual commercial insurance com¬ 
pany underwriting basis. In fact, all losses already in¬ 
curred were to be paid on a “free insurance” basis. In 
addition, all future losses between March 22, 1942, the date 
the Act was signed, and July 1, 1942 ( nearly four months 
of the most critical early days of the War) were to be 
handled on a “free insurance” basis. “Premiums” were 
to be payable after July 1, 1942 but were not to be com¬ 
peted on an underwriting standard, and the Government 
pledged itself to put up a billion dollars, if needed, if the 
“premium fund” put up by our citizens proved inadequate 
to pay the losses. 

The whole program shows only one intent of the Con¬ 
gress — the Government was to pay — not to receive. The 
Government paid all prior losses on a “free insurance” 
basis; the Government paid all future losses up to July 1, 
1942 on a “free insurance” basis; the Government pledged 
itself to pay up to a billion dollars of post-July 1 losses if 
the premium fund of the “policyholders” was inadequate. 
It is true that the Government’s liability was to be reduced 
in part after July 1, 1942, through the contributions of the 
beneficiaries of the “protection” plan. This was deliber¬ 
ate. The Government was willing to pay all the losses up 
to July 1, 1942, but after that date, it was willing to pay 
only the excess losses over and above what the beneficiaries 
contributed to the fund. 

i This explains the curious way in which the $1,000,000,- 
000.00 is handled in the Act. The money was not appropri¬ 
ated to Appellee, directly or indirectly. It was not 
made part of Appellee’s assets by the Act. Instead, the 
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money stayed in the coffers of the R.F.C. until such time 
as Appellee might need it, and as the President and the 
Secretary of Commerce might direct its delivery to the de¬ 
fendant. The Congress understood that it mgiht never be 
needed at all; or perhaps only a part of it might be needed. 
If it was needed, it was always available; if it was never 
needed, it never became involved in the affairs of the 
defendant. 

And what if no Government money at all was needed? 
What provision was made for that contingency? That prob¬ 
lem w’as too simple. If the premium fund put up by the 
beneficiaries would take care of all the losses, and leave 
a surplus for them, no action by Congress would be needed 
at all. All that the Congress was doing was to provide a 
mutual protection mechanism and adequate reserve funds 
to take care of excess losses that the fund could not supply. 
Congress was not setting up a commercial insurance busi¬ 
ness to make money for the Government to help pay the 
expenses of the war. 

If, by the fortunes of war, no Government money were 
needed to liquidate Appellee and all its war-risk com¬ 
mitments, where is there any language in the Act directing 
that the excess contributions of the beneficiaries should be 
confiscated by the Government and covered into the general 
funds of the United States? If the mutual fund contributed 
by the beneficiaries proved adequate for all liabilities of the 
mutual protection program, and if the Government found 
itself free from liability and exempted from any contribu¬ 
tion of any part of the one billion dollars, under what theory 
has the Government any further interest? By what lan¬ 
guage in the Act or by what principle of law does the Gov¬ 
ernment suddenly become the owner of the excess moneys 
in the fund? 

• 

Perhaps it may be argued that this follows because the 
Government by the Act provided the mutual protection 
mechanism and set up the billion dollar reserve fund to 
sustain the morale of our citizens. But since when is it the 
law of this country that our Government is entitled to 
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demand a profit from its citizens for doing its public duties? 
Of course, the Government may require the citizens to make 
the Government whole and balance its expenditures with its 
income. This is the whole theory of taxation and Govern¬ 
ment finance. Under our system of Federal Union, the 
Federal Government may not undertake the conduct of ven¬ 
tures for profit; the Government monies are to come from 
the community as a whole, through the process of equal 
taxation. 

As soon as this war-risk program became self-liquidating, 
and the Government was relieved from all direct and con¬ 
tingent liabilities, the Government’s interest in the funds 
in the possession of Appellee ceased. No person could 
legally make any claim thereto except the contributors to 
the fund—namely, Appellants and the other “policyhold¬ 
ers” whom they represent. 

This point will be developed hereafter in greater detail, 
in the section of this brief devoted to the constitutional 
problems raised by the defendant’s position. 

E. Legislative History Negates Appellee’s Position and 

Supports Appellants’. 

The citations in Paragraph 3 of Appellee’s Points and 
Authorities filed below disclose that Appellee relied heavily 
on the legislative history in its effort to sustain its inter¬ 
pretation of the Act. We are satisfied that the arguments 
in the preceding section are adequate to sustain Appellants’ 
claim on the Act alone, without considering the legislative 
history. Nevertheless, we are happy to restate our posi¬ 
tion on the legislative history since, as we will show, it fully 
supports Appellants’ position. 

(1) Initial Stages of the Program. 

Long before the outbreak of war in Europe in 1939, the 
British Government undertook studies of the best 
methods of protecting their citizens from wartime bomb¬ 
ings and other enemy damage. This eventuated in a pro- 
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gram for compulsory insurance with some limited free cov¬ 
erage in small amounts and the payment of premiums for 
additional protection. Two Acts of Parliament were 
passed, known as the "War Risks Insurance Act, 1939, and 
the War Damage Act, 1941. 1 - These Acts had been operat¬ 
ing successfully at the time of our entry in the War. 

However, unlike the British, our Government had made 
no advance preparations for war damage protection for 
property in this country. As in many other aspects, Pearl 
Harbor found us totally unprepared. As in many other 
aspects we improvised immediately and effectively. On 
December 13, 1941 (just six days after Pearl Harbor), the 
President, under his war powders, directed the R.F.C. to 
incorporate the War Insurance Corporation, with a capital 
of $100,000,000.00, to “provide reasonable protection 
against losses (after December 13th) resulting from enemy 
attacks”. The same day a press release was issued offer¬ 
ing this “protection” up to $100,000,000.00 without pre¬ 
mium; i.e. “free insurance”. 13 This was done “due to the 
widespread fear of enemy bombing”—a theme that finds 
its way through every stage of the legislative history. 14 

The President and Mr. Jones, then Secretary of bom¬ 
meree and Federal Loan Administrator, decided on this 
temporary expedient as a means of improving morale and 
eliminating fears that might affect production. 15 

Nine days later, on December 22, 1941, a second press 
release was issued, making some changes in the original 

12 The details of the British scheme are found in the Senate Hearings, pp. 

23-4: 39-50; and House Hearings, pp. 62-3. All references to Senate'Hear¬ 
ings are to Hearings Before the Committee on Banking and Currency, United 
States Senate, Seventy-seventh Congress, Second Session, on S. 219S,' January 
27, 28, and 29, 1942. All references to House Hearings arc to Hearings Before 
the Committee on Banking and Currency, House of Representatives, Seventy- 
seventh Congress, Second Session, on H. R. 6382 (S. 2198), February 2. 3 
4, and 5, 1942. ’ ’ 

13 The text of the press release is given in full in the Senate Hearings, 
p. 6. See also House Hearings, pp. 3. 26, 61-2; House Report 1752, pp. 3-4* 
Senate Report 1012, p. 3 ; Cong. Rec. House 3/2/42, p. 1901. 

14 Senate Hearings, p. 6; House Hearings, pp. 3, 18, 21; House Report 1752 
p. 3; Senate Report 1012, p. 3; Cong. Rec. Senate 2/3/42, p. 991. 

i’> House Hearings, p. 21; House Report 1752, p. 3; Senate Report 1012 
p. 2; Cong. Rec. Senate 2/3/42, p. 993; Cong. Rec. House 3/2/42, p. 1903, 1921. 
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plan. 10 The significant changes were the extension of the 
protection to the Territories and possessions and the dis¬ 
closure of an intention to charge a premium for coverage in 
excess of some “stated amount” of “free insurance”. This 
was in line with the President’s feeling that the average 
man’s home should be covered “free”. 17 The general prin¬ 
ciples of the original announcement were reiterated with¬ 
out change. 

The most noticeable omissions from these preliminary 
announcements were any details for the operation of the 
plan. 18 Both releases merely said—“Other terms and con¬ 
ditions for such protection will be announced as estab¬ 
lished. ’ ’ 

The result was to set up a temporary program of auto¬ 
matic coverage for everyone, on a “free” basis, and with 
a total Government liability of $100,000,000.00. This tem¬ 
porary expedient would be abandoned when Congress ap¬ 
proved a permanent program. 19 

The charter of Appellee 20 followed the language of the 
press release. In Article “Third” the powers included: 

“To provide, through insurance, reinsurance, or 
otherwise, reasonable protection against loss or dam¬ 
age to tangible real property and tangible personal 
property which may result from enemy attack.” 

The matter of this war-risk protection did not come be¬ 
fore the Congress until January 14, 1942, on which date 
bills were simultaneously introduced into the House and 

is The text of the press release is given in full in the Senate Hearings, 
p. 6. See also House Hearings, p. 62; House Report 1752, p. 4; Senate 
Report 1012, p. 3; Cong. Rec. House, 3/2/42, p. 1901. 

17 “ He (the President) does think that we should give everybody an 
over-all protection of $3,000 or $4,000 or $5,000 without a premium. That 
would cover the small-home owner.” Senate Hearings, p. S9. “I think the 
President’s idea was to cover the average man’s home.” Ibid. p. 91. “It 
was the President’s idea that everyone should be insured without cost up to a 
modest sum. ’ ’ House Hearings, p. 18. 

18 “We did not go into any great detail as to how it w’ould be operated or 
what protection would be afforded.” Senate Hearings, p. 6. See also House 
Hearings, p. 3. 

19 Senate Hearings, p. 96; Cong. Rec. House, 3/2/42, p. 1920. 

1 29 The charter as amended is published in 7 F. 2531. 
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Senate and assigned the numbers H. R. 6382 and S. 2198. 
In each house, the bill was referred to the Committee on 
Banking and Currency. 


(2) Committee hearings in the Senate. 

The hearings in the Senate preceded those in the House, 
and were held on January 27, 28 and 29, 1942. They have 
been printed in full. 

Without lengthening this brief with every full quotation, 
the content of these hearings can be summarized as follows: 

(a) The legislation was needed because private insur¬ 
ance companies would not carry these war risks, or 
would do so only on prohibitively expensive premi¬ 
ums, in the absence of Government reinsurance. 21 

(b) The British policy of compulsory insurance should 
not be followed 22 even though it was recognized that 
the problem was a national responsibility which was 
primarily a matter for Government operation. 23 

(c) The whole program was based upon operations at a 
loss to be made good by the Government, with the 


21 “Mr. Jones. Yes. We have had a number of conferences with reputable 
representatives of insurance companies. They tell us that they will not carry 
this kind of insurance; that they cannot; that they do not have the reserves. 
Their charges would be so very high, if they undertook it, that it would be an 
imposition on the people who had to carry the insurance.” (Hearings, p. 7.) 
See also pp. 11, 29, 30, 39, 51, 53, 54, 55, 57, 58, 59, 60 and 89. 

22 Hearings, pp. 7, 18. 

23 “Mr. Jones. ... It is my thought—and when I say that I am speaking 
of all the executives and the people that I have conferred with including insur¬ 
ance people— that this insurance should be carried by the Government; it must 
be carried by the Government and perhaps largely at Government expense.’* 
(Hearings, p. 7.) 

“Mr. Jones. ... To us who have studied it, it seems very, very simple. 
If special war protection is to be provided, it should be by way of Government 
coverage .” (Hearings, p. 9.) 

“Senator Danaher. ... Do you recognize an obligation upon the Govern¬ 
ment to make good such losses to property? 

“Mr. Jones. I think so.” (Hearings, p. 14.) 

“Mr. Hopps. . . . Mr. Chairman, the group of (insurance) companies 
that I represent believe that war risk insurance coverage thremgh the use of 
Government funds is necessary, because, in the very nature of war risk insur¬ 
ance, it is impossible to gradually accumulate an underwriting book, as is 
possible in normal underwriting practice where you get one piece of business 
at a time and gradually build up your spread.” (Hearings, p. 53.) 
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$1,000,000,000.00 to be supplemented later on if 
needed. 24 

(d) The program should not be predicated on taxation, 25 
but should be conducted on the theory of “free cov¬ 
erage ” up to $15,000, under a “mythical” blanket 
policy, 26 with a “premium” for an excess coverage 
above that amount. 27 

(e) The name of the "War Insurance Corporation should 
be changed to War Damage Corporation. The use 
of the word “insurance” is misleading because of 
the provisions for “free” coverage. 28 


24 “Mr. Jones. . . . We are now asking that you authorize the R. F. C., 
with the approval of the President, to advance funds up to $1,000,000,000.00 
to cover losses.” (Hearings, p. 7.) 

“Mr. Jones. . . . That is the reason that we are asking that we be 
directed to go up only to a billion dollars, which I think will be enough. If it 
is not, we can come back for more.” (Hearings, p. 8.) 

“Senator Radcliffe. ... Do you know why it is that the Government can 
do it so much more cheaply? 

“Mr. Jones. The insurance companies have to do it at a profit if they 
do it. . . . 

“Senator Maloney. I think Mr. Jones is entirely right. The Government 
cannot do it any more cheaply than private companies can; but the Government 
is prepared to take a loss and the companies cannot do that. ..." 

“Senator Maloney. I would like to make a further point, if I may. The 
Government is not able to run an insurance business more cheaply than private 
industry is, but in this particular instance private industry just could not 
afford to take the loss. Is not that the point? 

“Mr. Jones. Yes.” (Hearings, pp. 9-10.) 

“Senator Danaher. And in the event that a billion dollars is insufficient, 
Mr. Jones, to give all-over protection to property in the United States and 
all its outlying possessions, of course under this theory wc xcould be obliged to 
make good whatever losses people suffer in future above the billion dollars? 

“Mr. Jones. You mean, if the billion dollars was not enough? 

“Senator Danaher. Yes. 

“Mr. Jones. I think the Congress would do it.” (Hearings, pp. 13-14.) 

-5 Cf. the argument for the taxation method of Senator Maloney (Hearings, 
pp. 16-17) with the argument against it of Mr. Hopps (Hearings, p. 53). 

26 Hearings, p. 100. 

27 Although Mr. Jones was initially very wary about committing himself 
to a “premium” method (Hearings, pp. 9, 10, 11, 12, 15, 58, 72 and 73), he 
soon picked up the lead of the members of the Committee (Hearings, pp. 90, 
91, and 93) and ended up with confirmation of the “premium” program for 
excess losses above the “free” amount. (Hearings, pp. 95 and 96.) 

28 “Mr. Jones. It is really protection, rather than insurance. Incidentally, 
some of the insurance companies have recommended that we call it protection 
rather than insurance. 

“Senator Radcliffe. That would seem to me to be a better term. 

{“Mr. Jones. You are probably right about that. 

“Senator Radcliffe. The word ‘insurance’ is a little bit misleading in that 
respect.” (Hearings, p. 11.) See also Hearings, pp. 95-96. 
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(f) The fixing of the “premium,” in the absence of any 
underwriting experience, would necessarily be 
“guesswork.” 29 

(3) The Committee Report and the Debates on the 

Senate Floor. 

The Senate Committee had its Report ready on Febru¬ 
ary 2, 1942, four days after the Hearings were closed. 30 

The Report stressed the absence of proper private cover¬ 
age, the propriety of Governmental operation and the “na¬ 
tional” nature of the problem. It approved the principle 
of “free” coverage up‘to $15,000 and the charging of a 
“reasonable premium” for any “excess coverage”. 

The Bill was called up for consideration on the floor of 
the Senate the next day, February 3rd, with Senator Ma¬ 
loney in charge. 

The essential features of the debate follow closely the 
principles of the Committee Hearings. Certain matters 
should be particularly noted. 

(a) The legislation was predicated upon the “national” 
nature of the risk, the necessity of spreading the cost 
of the protection over the whole country, and the 
recognition of the Government’s responsibility. 31 


29 Hearings, p. 92. 

30 Senate Report No. 1012, Calendar No. 104S. 

31 “Mr. Maloney. . . . The Committee felt, because tbe hazards of war 
create a national problem, that the cost of protection against this hazard and 
the possible payments as the result of loss should be borne by the people of the 
United States as a whole and that the premiums or cost for such repayment, 
if any, should come out of taxes. ” “ Some members felt more strongly than 
others; but I think the entire committee finally came to the view—at least 
until given the benefit of further study—that above and beyond $15,000 a 
premium should be charycd. ’ ’ Cong. Rec. Senate 2/3/42, p. 989, col. 3. 

“Mr. Vandenberg. What the Senator is finally saying is that the bill in 
essence is a recognition and acceptance of what is probably an unavoidable 
obligation on the part of the Government, ahead of any possibility realistically 
to assess the details. 

“Mr. Maloney. I guess, to answer the Senator’s observation in a word, 
the answer is ‘ yes ’ . . .** Ibid. p. 990, col. 3. 

“Mr. Pepper. I do not see why the whole people should not bear the loss 
of what may be the misfortune of any one individual or group of individuals. ’ * 
Ibid. p. 992, col. 1. 

(See also remarks of Mr. Burton and Mr. Maloney. Ibid., p. 991, col. 2.) 
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(b) The entry of the Government into the ordinary pri¬ 
vate insurance business was undesirable. 32 

(c) The bill provides very wide delegation of powers to 
the administrator of the program. The whole pro- 

' gram is most uncertain and unclear. 33 

(d) Based upon the British experience, there was a real 
hope that the program would not result in any large 
losses. 34 

The most significant item in these Senate debates was the 
introduction by Senator Bone of the analogy to the Na¬ 
tional Service Life Insurance Program, which provides 
war-risk life insurance to members of our Armed Services. 
This had been touched on by Senator Danaher during the 
Senate Hearings (Hearings, p. 11) in the following inter¬ 
change— 

i “Senator Danaher. Why should we give property 
owners a free ride under this protection, and yet re- 

i quire all the boys that are sent into the services to pay 
$6.60 a month for their coverage? 

“Mr. Jones. I cannot argue with you on that. Of 
course, this is property insurance.”— 

and was then dropped, and did not appear further in the 
Hearings. 

Senator Bone said— 35 

“It has been our practice to require the soldier who 
is tendering his life, 100 per cent of himself, to pay 

32 ‘ 1 Mr. Maloney. ... I am among those always reluctant to sec the 
Government engaging in what is ordinarily private business.” Ibid., p. 990, 
col. 1. 

33 See opening statement of Mr. Maloney, Ibid., p. 989, cols. 2 & 3, and his 
statement—“So we are more or less feeling our way in this program. Wc do 
not know just how far wc arc going, or exactly in what direction .” Ibid., p. 
990, col. 3. See also comment of Mr. Bone, Ibid., p. 991, col. 2, and of Mr. 
Taft, Ibid., p. 995, col. 2. 

34 See Ibid., p. 990, col. 2; and remarks of Mr. Maloney—‘ * Mr. Maloney. 
. . . and if we arc to take into account the experience of Britain, if there is 
any appreciable amount of protection purchased by large property holders in 
this country, there should be, as I sec it, no loss or any great loss, to the Fed- 
ered Government. It is even within the realm of possibility that we may derive 
a profit.” Ibid., p. 991, col. 1. 

33 Ibid., p. 993, col. 2. 
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premiums on Ms war-risk insurance. He does not get 
any war risk insurance, as I understand the law, with¬ 
out paying a premium on his insurance policy . . . 

.. if we are to reduce it to the field of morals and 
of moral conduct, we should in the same hill abolish 
the necessity of paying premiums on war-risk insur¬ 
ance on the part of every soldier in the Army and every 
person in the Navy . . . 

Senator La Follette referred to this matter again near 
the end of the debate, 36 where he said— 

. . if we accept the principle that damages sus¬ 
tained to property through war, up to a limit of $15,000 
are to be shared equally by payments in restitution 
from the Treasury of the United States without any 
contributory premiums, we ought to be prepared to 
take the next logical step—I do not see how we can 
escape it—and provide insurance to the men in the 
armed services, many of whom are under fire, without 
exacting a prePiium from them. ,> 

This point was not pressed further in the Senate, but, 
because of its importance in tMs litigation, it is important 
to note that it was not wholly overlooked in the early Sen¬ 
ate proceedings. 

The last item of significance in the Senate debates is the 
introduction into the Record, prior to the vote on the bill, 
of that part of the Committee Hearings wMch stated that 
the program was based upon operations at a loss to be made 
good by the Government, with the $1,000,000,000.00 to be 
supplemented later on if needed. 37 

(4) Committee Hearings in the House. 

The Senate passed its version of the bill on February 
3rd. The day before, hearings began before the Commit¬ 
tee on Banking and Currency of the House. In some re¬ 
spects, these Hearings took a markedly different tack. They 
may be summarized as follows— 


3 C Ibid., p. 996, col. 1. 

37 Ibid., pp. 996-S. The important quotations are given in footnote 13, supra. 
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(a) The House Committee concurred in the basic funda¬ 
mentals of essential Governmental responsibility, 
the national nature of the problem and the unavail¬ 
ability of private insurance coverage. 38 

(b) The House Committee concurred in the fundamental 
concept that the operation would run at a loss and 
that the $1,000,000,000.00 might have to be supple¬ 
mented at a later date. 30 

(c) The House Committee concurred that any attempt to 
compute a “premium” would be guesswork. 40 

(d) Direct Government entry into the insurance business 
was undesirable, unless absolutely necessary. Insur- 


3 S * ‘ Mr. Williams. Well, is there under the insurance plans of the insurance 
companies no such insurance as this in existence? 

“Mr. Jones. You cannot buy it. 

“Mr. Williams. There is not any insurance against damage resulting from 
enemy attacks? 

“Mr. Jones. None whatever.” (House Hearings, p. 18.) 

“Mr. Patman. Mr. Jones, I am in accord with the view that since our 
Government has declared war on other countries, if any damage is caused by 
the public enemy , it is a governmental responsibility.” (Hearings, p. 47.) 

“Mr. Sacks. ... I incline to the theory that the Government owes pro¬ 
tection to its citizens against enemy action regardless of the amount.” (Hear¬ 
ings, p. 51.) 

20 “Mr. Jones. . . . Undoubtedly we will do this operation at a loss— 
I mean we would do it at a loss if there is much bombing. I am not pre¬ 
pared to say I think there will be a lot of bombing.” (Hearings, p. 20.) 

“The Chairman. I am wondering if you do not contemplate, so far as 
practicable, to establish such rules and regulations and charges, or assessments, 
for insurance as would at least in large measure make the plan contemplated 
by this act pay its way. 

’“Mr. Jones. 1 am not certain about that. 

“The Chairman. You could not be certain, in the nature of things? 

“Mr. Jones. No.” (Hearings, p. 24.) 

* * Mr. Patman. A billion dollars, I know, but do you not think that obligates 
the Government to put up more money than that if it is necessary? 

“Mr. Jones. I am not certain you would have to. 

“Mr. Patman. I think there is a moral obligation. Do you not think so? 

“Mr. Jones. That is a matter for Congress to determine.” (Hearings, 
pp. 47 and 48.) 

40“Mr. Williams. Have you worked out any kind of rate schedule? 

“Mr. Jones. No, we have not. It is going to be pretty difficult to work 
out.” (Hearings, p. 20.) 

“The Chairman. You could not anticipate what would happen by any 
specific charge ? 

“Mr. Jones. There is no way to estimate it. 

“The Chairman. I know that.” (Hearings, p. 24.) 

Sec also Hearings, pp. 25 to 26, 43, 49 and 51. 
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ance companies should be used to the greatest extent 
possible. 41 

(e) The House Committee parted company entirely with 
the Senate and with Mr. Jones on the question of 
“free” protection. They provided that all protec¬ 
tion should be “free” until a July 1 , 1942 cut-off 
date, and, conversely, that all protection should carry 
a “premium” thereafter. 

Mr. Jones initially supported the Senate bill warmly, 
(Hearings, pp. 18, 25, 26 and 49) but, after ascertaining 
the temper of the House Committee, he reversed his posi¬ 
tion completely and came out in favor of no “free” cov¬ 
erage— 

“I may say that I was first of the opinion that we 
should cover everybody for a few thousand dollars 
without a premium, but since listening to the discus¬ 
sions in this committee I am convinced we should 
charge some premium and require people to come in 
and ask for insurance and pay for it at a reasonable 
rate.” (Hearings, p. 83.) 

An amendment was then introduced by Mr. Brown, 
(Hearings, p. 83) to incorporate the new plan. The net 
result of the plan was summarized as follows— 


•n * ‘ Mr. Jones. We will work out some arrangement with the insurance 
industry to contact the insured and actually do the footwork, so to speak. We 
would not think of setting up an insurance company ourselves and contacting 
everybody who wants insurance.” (Hearings, p. 19.) 

“Mr. Jones. We have not, as I say, worked out just the method of doing 
it; but we do plan to use the insurance industry , the insurance companies that 
are now in the field, to contact the insured and see whether he wants protection 
or whether he does not; if so, how much, and so forth. We may be able to 
handle the whole thing through reinsurance.” (Hearings, p. 20.) 

“Mr. Gifford. . . . Personally, I want to see the insurance companies do 
this under your supervision. I only want to see reinsurance on your part . . . 
I want to keep the Government out of that as much as possible. I do not want 
to see you set up an insurance business. ’ ’ 

“Mr. Jones. We will try to work out the details in the most sound and 
business like way we know how and we will work them out in cooperation with 
the insurance companies. 

“Mr. Gifford. Let them do all you can. 

“Mr. Jones. We certainly will.” (Hearings, p. 29.) 

“The Chairman. Undoubtedly it is not our desire to have the Government 
enter the insurance field unless that is absolutely necessary.” (Hearings, p. 
43.) See also Hearings, pp. 86, 88, 90 and 91. 
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(a) Everyone has unlimited free coverage on all prop¬ 
erty until July 1,1942. 42 

(b) No one has any coverage after July 1, 1942 unless a 
“premium” or “charge” is paid. 43 

(5) The Committee Report and the Debates on the 

House Floor. 

The House Committee Report, No. 1752, was dated Feb¬ 
ruary 6, 1942. It followed closely the general language of 
the Senate Report, and accurately summarizes the two basic 
points of the House amendments. 

(a) unlimited free coverage up to July 1, 1942. 

(b) no free coverage thereafter. 

The bill did not come up on the floor of the House for 
nearly a month thereafter. It was reached for debate on 
March 2, 1942, with Mr. Steagall, Chairman of the Com¬ 
mittee which had held the Hearings, in charge. 

The following basic conclusions may be drawn from these 
debates. 

(a) The legislation is needed to fulfill a Governmental 
responsibility on a national scale, in the absence of 
private insurance availability. 44 

42 Sec Hearings, pp. 80, S3, 84, 90, 92, 93, 94, 95 and 96. 

43 See Hearings, pp. S4, 92 and 94. 

44 ‘ 1 Mr. Michener. ... In addition to the specific purposes enumerated 
the law provided in substance that it (the R. F. C.) could also form cor¬ 
porations to carry out the functions of activities relating to the national 
defense. Relying upon that authority, the President, by proclamation, set up 
this $100,000,000 corporation.” Cong. Rcc. House, 3/2/42, p. 1903, col. 1. 

“Mr. Smith. ... it was generally understood by the members of the 
Committee, I think, that there were no private insurance companies writing 
war-risk insurance.” Ibid., p. 1909, col. 1. 

A letter was introduced by Mr. Smith, (Ibid., p. 1909, col. 2) indicating 
that two small companies were offering some coverage, but the rates were 
many times the rate proposed under the plan. 

“Mr. Williams. ... It is based upon the ancient theory that the king 
must defend his subjects against the attack of the king’s enemies. The 
theory of this bill is that when the United States government provides insur¬ 
ance for the property owners of this country, it has performed that obligation 
and it is up to the property owner, after the insurance is made available, to 
take out that insurance or leave it, as he chooses.” Ibid., p. 1912, col. 10. 

“Mr. Spence. Mr. Chairman, the fundamental purpose of this Act is 
to give insurance to people who otherwise would be unable to obtain it.” 
Ibid., p. 1915, col. 2. 
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(b) The entry of the Government into the ordinary pri¬ 
vate insurance business was undesirable; the basic 
purpose of the Act was to club the private insurance 
companies into offering low rate coverage. 45 

(c) Any attempt to compute a premium would be guess¬ 
work. 46 

(d) Any “premium” charged would have to be a modest 
one, otherwise the entire program would fail. 

This necessarily follows. The whole scheme of the Act 
was to handle an unwritable risk, which, on a strict actu- 


“Mr. Monroney. . . . But I do feel that when we find ourselves in a 
situation where the Nation’s insurajicc companies, according to Mr. Jones, are 
unable to give any war insurance or assume the bombing risk, that the people 
should have some place to turn to buy their insurance to protect their homes.” 
Ibid., p. 1921, col. 1. 

•*3 “Mr. Patman. We need this bill to compel the insurance companies to 
give the people a fair rate. . . . 

“I think the same situation will prevail here, that the Reconstruction Finance 
Corporation will not write the insurance and will not need to write the insur¬ 
ance, but it will be in a position through this corporation set-up for that pur¬ 
pose to write it if an attempt is made to charge the people an unreasonable 
rate for that class of insurance.” Ibid., p. 1910, col. 1. 

“Mr. Ford. ... If, however, private insurance companies are prepared 
to assume the risk at rates that are determined to be reasonable, that will 
relieve the War Damage Corporation from that part of the risk. If, on the 
other hand, the private companies insist on unreasonable rates, the War Dam¬ 
age Corporation may well issue policies on these properties and thus spread its 
risk over a wide area and therefore lessen its potential losses.’’ Ibid., p. 1911, 
col. 3. 

“Mr. Spence. ... I do not believe the agencies of the National Govern¬ 
ment should encroach upon the province of private enterprise where private 
enterprise can do the job as well, or where private enterprise can give adequate 
protection. I think the fact that you broaden the powers of the War Dam¬ 
age Corporation to furnish this insurance will not only give the people more 
ample protection, but will stimulate private enterprise and private insurance 
companies to enter this general field, and if they do so and their rates arc rea¬ 
sonable and their protection ample, there will be no occasion for the War Dam¬ 
age Corporation to enter the field, or, having entered the field, it may with¬ 
draw when ample protection may be secured from other sources.” Ibid., p. 
1915, col. 3. 

“Mr. Patman. . . . may I suggest that the object of this War Damage 
Corporation is not to write insurance at all. The object of it is to make 
it possible for people to obtain insurance for themselves from private com¬ 
panies at reasonable rates. If the private companies do not provide reasonable 
rates, then this War Damage Corporation can provide insurance.” Ibid., p. 
1920, col. 1. 

4 C ‘ ‘ Mr. Ploeser. Let me clarify this point about the Government going 
into war-risk insurance. There is no established actuarial basis of experience 
for war-risk property-damage insurance in the United States, so there will not 
be any great, wise man either in the Government or in any private risk cor¬ 
poration who wall be able to give you the ultimate answer without gambling to 
learn that answer.” Ibid., p. 1905, cols. 1-2. See also Ibid., p. 1906, cols. 
2-3; p. 1920, col. 3. 
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arial basis, could be written only at such an enormous 
premium that it would be prohibitive. Unless the rates 
were quite low, the persons intended to be benefited would 
never get those benefits. 

Mr. Patman described it as a “reasonable rate”, one 
which was “not a high rate”; 47 Mr. Steagall used the 
words “reasonable charges”; 48 Mr. Ford called for “rea¬ 
sonable rate schedules”; 49 Mr. Ploeser for a “logical” 
premium; 50 Mr. Monroney referred to a “very small pre¬ 
mium”; 51 Mr. Brown described the premium as “lib¬ 
eral”. 52 Mr. Steagall, the Chairman of the Committee and 
the sponsor of the bill on the floor, gave the only definite 
statement of the standard to be used in fixing the premium. 
He put it— 

“The House bill provides for the assessment of 
charges which, of course, it is contemplated will be 
enough to cover cost and incidental charges.” 53 

Finally, Mr. Ploeser, an experienced insurance man, 54 
called the attention of the House to the fact that operations 
on “an actuarial basis” would cause the program to “de¬ 
velop into a very high-premium proposition” , 55 This 
would, of course, have negated the entire purpose of the 
Act. 

(e) Despite the risks, the House was hopeful that the 
program could be carried out without excessive 
losses to the Treasury. 56 

47 Ibid., p. 1909, col. 3. 

48 Ibid., p. 1902, col. 1. 

49 Ibid., p. 1911, col. 3. 

so Ibid., p. 1916, col. 3. 

51 Ibid., p. 1921, col. 2. 

52 Ibid., p. 1904, col. 2. 

53 Ibid., p. 1903, col. 3. 

5* “Every insurance company—and having been in that business for 20 
years myself, I am somewhat acquainted with the practice—works on an 
actuarial basis. ” Ibid., p. 1905, col. 1. 

35 Ibid., p. 1905, col. 3. 

56 ‘ ‘ Mr. Ford. ... I believe this insurance corporation can carry that 
work on at no great loss to the Treasury in the end.” Ibid., p. 1911, col. 3. 

“Mr. Michener. We all realize that the $100,000,000 would be but a drop 
in the buchet if there is any real damage. ’ ’ Ibid., p. 1903, col. 1. 
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As we have already indicated, it would have been folly 
to set up a premium plan based upon anticipated risks on 
a full insurance basis and without any actuarial experience. 
A “gamble” had to be taken, with the Government stand¬ 
ing behind it with a “kitty” of a billion dollars. If it had 
been intended that the insurance plan was to have been self- 
sustaining, and based upon premium income only, why did 
the Government commit itself for the billion dollars? 

There can be only one answer—the whole plan was predi¬ 
cated on an abnormally low premium, lower than any com¬ 
mercial company could write, in order to give the citizens 
the governmental protection that they deserved, with large 
anticipated underwriting losses, which the Government 
initially underwrote in the sum of a billion dollars. 

It might be mentioned here that there were a few loose 
references to the word “profit” during the course of this 
debate, on which the Appellants in the court below erected 
an entire argument, ignoring all the legislative history 
given here. We will comment on this later. 57 

(f) The bill frankly and openly delegates almost unlim¬ 
ited powers to the Executive Branch. 58 

(g) Lastly, the analogy to the National Service Life In¬ 
surance was clearly pointed out. 59 


“Mr. Crowther. I just bring that to the attention of the committee be¬ 
cause we are again issuing war-risk insurance on practically the same basis, 
and I am just thinking of the tremendous potential liability that this Govern¬ 
ment is assuming. Without question such protection is justified, and we shall 
have to assume the extra cost as we did before. . . Ibid., p. 1907, col. 3. 

“Mr. Monroney. ... I do not think we can all expect Uncle Sam to be 
big enough to pay off on damage unless property owners help by paying their 
small fees into the fund.” Ibid., p. 1921, col. 2. 

57 See p. 38, infra. 

58 * ‘ Mr. Spence. In doing this I think we should grant to the corporation 
furnishing this insurance the widest latitude, large powers in its administra¬ 
tion.” Ibid., p. 1915, col. 2. 

“Mr. Spence. The bill represents a broad, advisable and necessary delega¬ 
tion of authority.” Ibid., p. 1916, coL 1. 

“Mr. Vorys. ... we are going to give wide-open, unlimited power to 
have the Government go into the insurance business. . . . ” Ibid., p. 1920, 
col. 3. 

so Sec comments of Mr. Sauthoff, p. 1903, col. 3; Mr. Gore, p. 1905, col. 2; 
Mr. Andresen, p. 1905, col. 2; Mr. Crowther, p. 1907, cols. 2-3; Mr. Hall, 
p. 1908, col. 3; Mr. Patman, pp. 1910, col. 1, 1918, cols. 1-3, and 1920, coL 2; 
Mr. Williams, pp. 1912, col. 2, and 1919, cols. 1-2; and Mr. Ploeser, p. 1919, 
col. 3. 
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The comment in the House on this point was less pugna¬ 
cious than in the Senate, because the bill had already been 
amended to exclude any “free” coverage, and instead re¬ 
quired a “premium” in all cases. Nevertheless, the refer¬ 
ences were much more frequent. This makes the comment 
even more important. 

(6 ) Report of the Conference Committee. 

The conference to reconcile the Senate and House ver¬ 
sions was ready with its report on March 17th, just two 
weeks after the House had passed its bill. The Report con¬ 
tained a redraft of the Act in the exact language in which 
it became law. 00 It adds nothing to aid in the problem now 
before the Court. 

(7) Senate Debate on the Conference Report. 

Senate action in approving the conference report was 
most cursory, considering the substantial changes made in 
the original Senate bill. 

Senator Maloney offered a letter from Mr. Jones giving 
his “thoughts” on rates to be charged for “farms, dwel¬ 
lings and commercial properties”. 01 These began at 10/15c 
per $100 and were graduated for coverages above $10,000. C2 

'Senator Maloney 63 informed the Senate that the provi¬ 
sions for “free” coverage had been deleted; that provi¬ 
sions had been inserted for “uniform” premiums; and 
that the corporation was to “take into account all the insur¬ 
able property of the country”. 

The rates given in Mr. Jones’ letter were reported as 
having been thought “reasonable” by the conferees. 

The important statement was made that— 


go This language has already been analyzed. See p. 17, supra. 

Cl Cong. Rec. Senate 3/1S/42, p. 2770, cols. 1-2. 

32 Cf. these rates with those of the private insurance company introduced in 
the House debates. See n. 33, p. 2S, supra. 

33 Ibid., p. 2770, col. 2. 
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“One of the principal purposes of the amendment is 
to keep the rates at a low cost.” 64 

(S) House Debate on the Conference Report. 

The House debated and adopted the Conference report 
on the same day. Mr. Steagall, Chairman of the Commit¬ 
tee, pointed out to the House— 63 

(a) “The problem is a national one ... the burden should 
be borne by the Nation as a whole” 

(b) “Wide latitude and discretion is given the officials 
of the Corporation in fixing charges or assess¬ 
ments. ’ ’ 

(c) “The rate must be uniform” even though in some 
areas the risk of loss might be lower than in others. 

(d) The House plan for no “free” coverage after July 
1, 1942 was adopted by the conference. 

Mr. Wolcott, one of the House conferees, confirmed the 
fact that the Conference bill was basically the House bill 
“with some additions which perfect that bill”. 66 He also 
pointed out— 

(a) The defendant “ established potential liabilities run¬ 
ning into billions of dollars ’\ 

(b) “It is advisable that the country at large share any 
losses from enemy attack.” 

(c) The bill confirms the action heretofore taken by the 
Executive Branch without prior consultation with 
the Congress. 

(d) The language of the Conference report, fixing the 
standard for premium rates was designed to require 
the rate to be ‘ ( established as low as it could be con¬ 
sistent with good business practices ”. G7 

6 -» Ibid. 

63 Cong. Rec. House 3/18/42, pp. 2699, cols. 1-2, 2701, col. 2. 

66 Ibid., pp. 2699, col. 3 ; 2700, cols. 1-2. 

CT Mr. Wolcott emphasized that he wanted this clearly understood “so that 
there will be no question of legislative intent”. 
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Mr. Gifford, another of the House conferees, introduced 
Mr. Jones’ letter to Senator Maloney, 68 indicated his ap¬ 
proval of the reasonableness of that rate, and states his 
hope that the protection might turn out to be unnecessary. 09 

Mr. Steagall closed the debate with a reiteration of the 
fundamental fiscal policy of the program. 70 

“We are approaching the problem as a national re¬ 
sponsibility. We have undertaken to establish a sys¬ 
tem that will require citizens to pay for the protection 
afforded. We are trying to protect the Treasury. That 
is what is contemplated by this legislation.” 

Mr. Dewey followed immediately with a restatement of 
the same principle in this language: 71 

“. . . The purpose of this type of legislation is to 
relieve the public revenue from claims on the part of 
people and to offer a service that might be put on a 
business basis.” 

What a perversion it would be of the legislative intent 
df the House to transform the final statements of the pur¬ 
pose of this legislation from a “mutual insurance fund with 
Government baching” into a “private corporate underwrit¬ 
ing insurance business for profit”! And to transform a 
program of “trying to protect the Treasury” and endeav¬ 
oring to “relieve the public revenue from claims”, into a 
program of putting the Government into a commercial busi¬ 
ness to make money at the expense of its citizens! 

Yet that is exactly what the Government now urges this 
Court to do. 

(9) References to “Profits” in the House and Senate. 

Appellee makes much of the fact that the word “profit” 
was mentioned in a loose and casual way at a couple of 

68 Ibid., p. 2700, col. 2. 

69 Ibid., pp. 2700, col. 3; 2701, col. 1. 

70 Ibid., p. 2701, col. 2. 

71 Ibid., p. 2701, cols. 1-2. 
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points in the House and Senate debates. It is argued that 
this proves that the defendant was organized for profit and 
that the profit ivas intended to he retained for the benefit of 
the United States. 

It is difficult to see how such references could, of them¬ 
selves, overcome the overwhelming weight of the legislative 
history to the contrary and the grave constitutional ques¬ 
tions raised by such an interpretation. However, we need 
not reach these questions because the excerpts do 'not have 
the meaning asserted by Appellee. 

In the Senate. 

The first of these references to “profit” appears in the 
opening statement of Mr. Maloney at the beginning of the 
Senate debate on the Senate version of the bill . 72 In re¬ 
sponse to a question of Senator Vandenberg, dealing with 
the legal question of the existence of any Governmental 
responsibility to furnish protection to the property of its 
citizens, Mr. Maloney referred to the British experience 
and pointed out the unlikelihood of any substantial bomb¬ 
ing here. He emphasized that there be “no loss, or any 
great loss, to the Federal Government”, and ended his 
answer with the sentence— 

“It is even within the realm of possibility that we may 
derive a profit.” 

There are at least three reasons which immediately come 
to mind and which make it improper to attach any sig¬ 
nificance to this passing remark. 

(a) The entire legislative history of the Act in the Sen¬ 
ate follows this remark, which was made at the very 
beginning of the first debate on the bill. If it did 
have any significance, it was emasculated by the de¬ 
bates that followed. 

(b) Not another reference to “profit” appears anywhere 
in the subsequent Senate history. 


72 Cong. Roc. Senate 2/3/42, p. 991, col. 1. 
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(c) The remark was made with respect to the original 
Senate version of the hill, which included substantial 
“free” coverage and was not a pure “mutual-aid” 
plan, like the final bill which emerged from the Con¬ 
ference. 

But the real explanation of Mr. Maloney’s remark is 
found in another statement of his made a few minutes 
earlier. In response to an earlier question by Mr. Vanden- 
berg on the British experience, Mr. Maloney had said— 73 

“Actually there has been a profit—if I mag use the 
word—in the premium, charges for war-damage protec¬ 
tion in England. I understand there is a plan under 
way to reduce the charges for war protection in Eng¬ 
land, if the reduction has not already been made.” 

He didn’t mean “profit” in the commercial corporate 
sense; he rather apologized for using the word, because he 
meant “ the absence of loss”. He also made it clear that 
this kind of “profit” was the kind the Government should 
not keep, but should be returned to the contributors to the 
fund. 

Clearly there is nothing to indicate that any member of 
the Senate had the slightest idea that he was voting for 
the establishment of a commercial corporate insurance com¬ 
pany designed to make profits for the Government. 

In the House. 

In the House, the word “profit” was interjected only at 
one point in the debate, and not in connection with the bill 
itself. Near the close of the House consideration of its 
version of the bill, Mr. Vorys of Ohio offered an amend¬ 
ment 74 which would place a 50% limit on the insurance cov¬ 
erage above $10,000. In other words, if a property owner 
had a property valued at $100,000, he would be permitted to 
insure it only for $55,000, i.e., the basic $10,000 plus one- 
half of the excess over that figure. 

73 Cong. Eec. Senate, 2/3/42, p. 990, col. 2. 

74 Cong. Ecc. House, 3/2/42, p. 1920, col. 2. 
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Mr. Vory’s supported his amendment with the argument 
that the present bill was so “wide open” and “unlimited” 
that it was “purely socialistic”. 73 He wanted to limit the 
coverage to 50% of the excess risks until Mr. Jones could 
come to the Congress with “an insurance code which we 
could vote for”. 

Mr. Monroney then undertook to speak against this 
amendment. He pointed out that Mr. Jones was not “one 
of the leading socialists in Washington”. 76 He then made 
it clear that he understood the program could be worked 
out on the reinsurance plan. He said— 

“When this bill is passed, people can get insurance 
from private insurance companies, because the private 
insurance company can reinsure with the Federal Gov¬ 
ernment through the R.F.C. I believe this will be a 
money-making proposition for the R.F.C.”" 

and ended his statement by minimizing the real risk of loss 
and by using the following words— 

“This insurance is a plain, business-like undertaking. 
Bomb insurance in America is a good risk. I know 
Jesse Jones well enough to know that when the annual 
report of this insurance company comes in he ivill show 
a profit on this operation.” 18 

He had just made it clear a moment before that he was 
talking about a reinsurance operation. 

Then Mr. Vorys asked him for a statement of his real 
reason for his objection to the amendment. Mr. Monroney 
answered— 79 

“If you make this limitation, you are not going to be 
able to carry your insurance for your war plants; you 
are not going to be able to carry insurance for your 
necessary utilities, facilities or anything else.” 

75 Ibid., COl. 3. 

”6 Ibid., p. 1921, col. 1. 

77 Ibid., col. 2. 

78 Ibid., col. 2. 

70 Ibid., col. 3. 
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These were excellent reasons and a complete answer to 
Mr. Vorys. Mr. Monroney then continued— 

“This is a business proposition. The premiums they 

i pay, because of their very size, will furnish more profit 
to the R.F.C. than will be earned on small policies.” 

This was also an excellent point, and showed an under¬ 
standing of insurance practice. Large premiums from big 
risks furnish the premium income with w T hich losses on 
small risks can be paid. The small risks at trifling $5.00 
and $10.00 premiums are more likely to show a poorer un¬ 
derwriting record than large industrial risks paying many 
thousands of dollars in premiums. Also, it is clear that 
ivhen Mr. Monroney is using the word “profit” he means 
“favorable underwriting experience ”. 

Then Mr. Monroney, in the heat of his argument, possibly 
ov'erspoke himself. He ended up by saying— so 

“If the gentleman’s rider should be inserted in this 
bill, you would cut out the greatest opportunity Jesse 
Jones has of making a profit on this operation.” 

If the word “profit” as used here means the same thing 
as the word “profit” in the previous sentence above, the 
new sentence added nothing. It merely repeated that the 
underwriting experience would probably be more favorable 
if full coverage were allowed, and that Mr. Vory’s amend¬ 
ment would increase the Government’s losses by prevent¬ 
ing them from getting substantial large-unit low-risk 
premium income. 

But Mr. Vorys was not sure. He thought perhaps Mr. 
Monroney was suggesting that this w’hole scheme was a 
commercial proposition to put the Government into the 

so Hid., col. 3. 

“The report of the Committee has therefore a higher quality than debates 
on the floor of the House. The representations of the latter may indeed be 
ascribed to the exaggerations of advocacy or opposition.” Mr. Justice Mc¬ 
Kenna in Caminedti v. United States, 242 IT. S. 470, 499, 61 L. Ed. 442, 459 
(1917), cited in Cleveland v. United States, 91 L. Ed. 1 (1946). 
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insurance business for profit. This be attacked with these 
sarcastic questions— 81 

“We have to make money; is that the purpose? Is 
that the reason why we do not have the limitation? 
So the Government can make money out of the insur¬ 
ance business?” 

Mr. Monroney backed down immediately. He returned 
to his sound argument against the amendment, namely, the 
need for full protection for defense industries. He dropped 
the “profit” point like a hot coal. He said— 82 

“Suppose you have a defense plant in your district 
making propellers. That man has an investment of 
$200,000 in his plant. If that is destroyed through bomb 
damage, where would he collect on the balance of his 
investment? We have important business throughout 
America in defense that we have to maintain. It is 
strictly a business proposition, and they should be per¬ 
mitted to buy their insurance. We are not giving any¬ 
thing away.” 

This ended the debate. Mr. Vory’s amendment was re¬ 
jected and a moment later the bill was passed and sent to 
Conference. 


(10) Summary. 

If, under the law, reference to the legislative history is 
permissible in this case, we think it unanswerably supports 
our position. The Congress hoped the mutual protection 
program would be self-supporting; if not, they pledged the 
public revenue behind the program to the extent of a billion 
dollars. They also provided the administrative mechanism 
to operate the plan. If, by the fortunes of war, the Govern¬ 
ment-sponsored mechanism terminated the plan and ended 
all Government responsibility with a surplus of funds left 
over, all of which had been contributed by the citizens who 


81 Tbid., col. 3. 

82 Ibid., coL 3. 
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participated in the plan, by what right does the Govern¬ 
ment claim that this surplus is its property? 

The purpose of the plan has been accomplished, just as 
the Congress directed. The “Treasury has been protected” 
through the contributions of the interested citizens. “The 
public revenue has been relieved of all further claims.” 
The program is finished. The citizens’ surplus funds, no 
longer needed for either of these purposes, should be re¬ 
turned to them forthwith. 

F. Appellee’s Administrative Practices Cannot Change the 

Meaning of the Act. 

I Pursuant to the broad delegation of power in the Act, 83 
the Secretary of Commerce proceeded to prepare the plan 
for actual operation. Although the Senate, at least, had 
approved the Act with the express understanding 84 that 
Mr. Jones intended to return to the Congress, or to an ap¬ 
propriate Committee, later on to report the details of the 
plan, no such appearance was ever made. 

For this reason, if for no other, we submit that the 
administrative practices of the Appellee, i.e., the rules and 
regulations issued and the forms of policies prepared and 
delivered are of little if any value in the interpretation of 
the Act on the question now before this Court. They will, 
however, be discussed in order that the record before the 
Court will be complete. 

83 See p. 17, supra. 

8-» “Mr. Maloney. It seemed wise—and I may say at this point that the 
bill had the unanimous approval of the Committee on Banking and Currency— 
to delegate the powers under the bill to the Federal Loan Administration, but 
only because, 1 may add, Mr. President, or rather impart because, me had the 
voluntary/ assurance of Mr. Jones that he intended to return to Congress at 
some later time, to set forth such plans, or to explain to the Committee on 
Banking and Currency or another committee, the status and progress of the 
plan.” Cong. Rec. Senate, 2/3/42, p. 9S9. col. 2. 

“Mr. Maloney. Mr. President, I should like to say to the Senator and to 
the Senate that ifr. Jones assured us that he would come back to the commit¬ 
tee when he had a program and definite plans.” Ibid., p. 994, col. 3. 

Cf. remarks of Mr. Vorvs in the House, Cong. Rec. House, 3/2/42, pp. 
1920, col. 3, 1921, col. 1. 
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(1) Amendment of Defendant’s Charter. 

On March 30, 1942, eight days after the President signed 
the Act, the charter of the Corporation was amended to. 
conform with the terms of the Act. 85 The amendment was 
in the following language— 

“to establish, in accordance with section 5(g) of the 
Reconstruction Finance Corporation Act as amended 
the rates and the terms and conditions upon which 
such protection will be made available.” 

This is merely a paraphrase of the language of the Act 
itself and is of no assistance in the interpretation of the 
present problem. 

(2) Appellee’s Regulations “A” of July 1, 1942. 

Effective as of July 1,1942, the corporation promulgated 
its Regulations “A”, attached as an exhibit to the Com¬ 
plaint (App. p. 9 et seq.). The Regulations made public 
the details of the mechanism which had been set up to ad¬ 
minister the mutual plan authorized by Congress. 

The Regulations defined certain of the terms used s6 ; 
explained the method for the sale and issuance of policies 
through “fiduciary agents” appointed throughout the 
countrv by the defendant 87 ; included a detailed schedule of 
rates and a sample form of policy 88 ; and set forth routine 
provisions for policy coverage and exclusions, cancella¬ 
tions, losses payable to mortgagees, other insurance, meth¬ 
ods of loss adjustments, co-insurance, and similar matters 
necessary for the effective operation of any protection 
plan. 89 

The Regulations contain nothing which hear on the pres¬ 
ent issue. 

8-' The amended charter is published in 7 F. R. 2531. 

80 Regs., p. 1 (App. p. 11). 

87 Regs., pp. 1-2 (App. pp. 11-12). 

88 Regs., pp. 8-15 (App. pp. 18-25). 

89 Regs., pp. 2-7 (App. pp. 12-17). 
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(3) The Standard Form of Policy. 

The policy issued to policyholders and attached as an 
Exhibit to the complaint, conforms to the sample policy 
printed at pages 13-15 of Regulations “A”. It provides 
that— 

“In consideration of the payment of the premium, the 
Corporation agrees to indemnify the Insured . . . 
(against the hazards designated in the Act). . . .” 
(Policy, lines 4-7.) 

It contains an application and 190 additional lines of 
small print which repeat in substance the content of the 
Regulations, 90 reciting the method of administering the 
plan, and the details of coverage, exclusions, losses, adjust¬ 
ments, etc. 

There is not a word in the policy dealing with the issue 
or the distribution of any “ultimate profits” of the Corpo¬ 
ration under the plan. There is not a word in the policy 
in-consistent with the Act or with the intent of Congress, 
heretofore described. There is not a word in the policy 
giving notice of the Corporation’s intent to pervert in toto 
the intent of the Congress and convert the mutual-aid pro¬ 
gram into a commercial insurance venture for profit. 

(4) Appellee’s Attempt to Raise “Form” Above 
“Substance” Is Without Merit. 

If reference is made to the cases cited in Paragraph 4 of 
the Appellee’s Points and Authorities filed below the argu¬ 
ment, it asserts is based upon the following syllogism— 

Major premise —A commercial insurance company or¬ 
ganized for corporate profit uses the corporate form 
of organization and issues a corporate form of policy. 

Minor premise —The War Damage Corporation used the 
corporate form of organization and issued a corporate 
form of policy. 


ao See p. 45, supra. 
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Conclusion —Therefore, the War Damage Corporation is 
a commercial insurance company organized for corpo¬ 
rate profit. 

Perhaps this syllogism may ultimately supplant the fam¬ 
ous syllogism of the “deaf boy who played the piano and 
was therefore Beethoven” as the classic illustration of the 

fallacv of the “undistributed middle”. 

* 

For example, the cases cited point out that in a commer¬ 
cial stock insurance company, the profits belong to the stock¬ 
holders, in the absence of contractual provisions to the con¬ 
trary. Further, they point out that in a commercial stock 
insurance company, a “policyholder” cannot complain if 
the “premium” is too high and yields the company an ex- 
liorbitant profit. 

We do not contest the correctness of these statements; 
we merely point out that they beg the question before this 
Court: “Is the War Damage Corporation a commercial 
stock insurance company?” 

The cases then point out that a commercial stock insur¬ 
ance company has corporate stock outstanding that the 
management and control of a commercial stock insurance 
company are in the stockholders; that the stockholders of a 
commercial stock insurance company pay all the losses and 
that its policies are non-assessable; that a commercial stock 
insurance company issues policies to anyone, not merely to 
its stockholders; and that the policyholders of a commercial 
stock insurance company cannot be described as both “in¬ 
sured and insurers”. 

From this it is argued that, since the managers of the 
War Damage Corporation used the corporate form of or¬ 
ganization and the corporate form of policy, this automati¬ 
cally converted the Congressional plan from a “mutual- 
aid” plan to a commercial “stock company for profit” plan. 
We submit that the Appellee cannot argue that the forms 
invented by the managers after the Act was passed are com- 
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petent evidence to show the Congressional intent prior to 
the passage of the Act. 

********** 

First, let us dispose quickly of one point, that of “con¬ 
trol”. This question never arises here, because there is 
no independent and “arms-length” control of the corpo¬ 
ration as in the case of commercial companies. Where a 
commercial venture is being operated, the situs of the con¬ 
trol may be important because there may be conflicts of 
policy between various groups which some one group must 
have the power to settle, even though adversely to the 
others. 

To the contrary, the Appellee here is a public body, per¬ 
forming a public function, and manned by public servants. 
In any public venture, the “control” must be placed in a 
public body, subject to Executive, Legislative and Judicial 
supervision. No analogy can possibly be drawn to the exis¬ 
tence of conflicts in the private insurance world between 
opposing groups of “stockholders” and “policyholders” 
in ventures run for commercial profit. 
********** 

We have already noted the logical fallacy in the Appel¬ 
lee’s stated position. The decisions cited by the Appellee 
lend it no support. To whatever extent they are relevant, 
they are destructive to Appellee’s contention. 

A frequent issue in those cases was the liability of a 
particular company to federal taxation, and the courts 
weighed the various factual elements to determine what 
“label” should be applied. In none of the cases was the 
Court confronted with the question of the disposition of 
surplus funds paid to a government agency engaged in the 
performance of a governmental function. That question 
cannot be answered by considering how courts have classi¬ 
fied commercial companies for Federal tax purposes. 

In fact, in one of the Appellee’s cases ( Driscoll v. Wash¬ 
ington County Fire Insurance Co., 110 F. (2d) 485, 489 
(C. C. A. 3, 1940)), the Court said:— ? 
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“How such a distribution of surplus including earn¬ 
ings could be made is not the question before us. We 
are concerned with a question of taxation, not with 
corporate management.” (Italics supplied.) 

But some of the cases cited by Appellee do shed some 
light upon the matter of how that question should be deter¬ 
mined. ( Mutual Fire Ins. Co. of Germantown v. U. S., 142 
F. (2d) 344 (C. C. A. 3, 1944); Keystone Automobile Club 
Casualty Co. v. Commissioner of Internal Revenue, 122 F. 
(2d) 886 (C. C. A. 3, 1941)). 

They point out that “legislative intent” is the primary 
criterion. In the present case, as we have already shown, 
analysis of the statute reveals beyond doubt exactly what 
Congress had in mind as to the nature of Appellee and -what 
it was intended to accomplish. That intention must be al¬ 
lowed to govern; details of form and procedure cannot be 
allowed to distort the true nature of what was created. 

And Appellee’s cases say so. They point out that the 
form of the organization and the papers used are not con¬ 
clusive as to the rights of the various parties in interest. 
For example, in Equitable Life Assurance Society v. Bow¬ 
ers, 87 F. (2d) 6S7, 690 (C. C. A. 2, 1937), cited by the de¬ 
fendant, Learned Hand, J., in differentiating between a 
“mutual” company and a “stock company,” said— 

“. .. it must be the actual nexus of its rights or duties, 
n-ot its name or form, -which decides whether a com¬ 
pany falls within one class or the other. ...” (Italics 
supplied.) 

And, again, in the Keystone case, supra, at page 890:— 

“It is true that minor or mere formal departures from 
the norm do not foreclose the matter. There is no 
legal litmus test to determine by color reaction the 
classification of an organization.” (Italics supplied.) 

To the same effect are the Driscoll and Equitable cases, 
supra, which have been cited ( Keystone case, at page 890) 
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as illustrative of the general proposition that substance, 
not form, controls:— 

“Just as a corporation which is mutual in form may 
not be mutual in fact, Driscoll v. Washington Co. Fire 
Ins. Co., supra, a company organized as an ordinary 
capital stock company, may in fact, it has been held, be 
a mutual company. An illustration is seen in Equitable 
Life Assurance Society v. Bowers.” (Italics sup¬ 
plied.) 

One final point brought out in the cases cited by Appellee 
is conclusive of the present issue. In Hutchins Mutual In¬ 
surance Co. of D. C. v. Hazen, 105 F. (2d) 53, 57 (C. A., 
D. C. 1939), the Court of Appeals of this District laid down 
the rule that— 

“In the case of a stock company, the purpose of organi¬ 
zation is primarily to earn money for the stockholders.” 

On the basis of that statement of the basic test of the 
existence of the commercial stock insurance company for 
profit, Appellee’s position becomes almost ludicrous. Was 
the War Damage Corporation organized primarily to make 
money for the Government? Not even Appellee would 
contend that. 

The Corporation was originally organized on December 
13, 1941, with a capital of $100,000,000. It was organized 
solely for the purpose of losing money. It had no income; 
it was to have no income; it was to assume unlimited 
liability up to the full amount of its capital; it was to fur¬ 
nish exclusively “free” coverage. These are hardly the 
attributes of a company organized “primarily to earn 
money for the stockholders”. 

Can Appellee then argue that a change in concept was 
effected with the amendments of March 1942, and from that 
time forward the Corporation was to operate “primarily 
to earn money for the stockholders”? In the face of such 
an argument, these questions may be posed. 

(1) If the Corporation was thereafter to operate pri¬ 
marily for profit, why did the Congress increase 
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its “free” liabilities by retroactively giving 
“free” coverage to everyone damaged on Pearl 
Harbor Day and thereafter? Up until the March 
amendments, the Corporation only covered losses 
after December 13, 1941. 

(2) If the Corporation was thereafter to operate pri¬ 
marily for profit, why did the Congress increase 
its “free” liabilities for the future by continuing 
the “free” coverage without limit for four more 
months until July 1, 1942? 

(3) If the Corporation was thereafter to operate pri¬ 
marily for profit, why did the Congress appro¬ 
priate another billion dollars to take care of losses? 

It may also be asked why (if the Corporation was in¬ 
tended primarily to operate as a profit-maker for the Gov¬ 
ernment) Mr. Vorys, in the House, after Mr. Monroney 
loosely referred to “profits” during the heat of a debate, 01 
lashed back sarcastically— 

“We have to make money; is that the purpose? Is that 
the reason why we do not have the limitation? So the 
Government can make money out of the insurance busi¬ 
ness?” 

Mr. Monroney did not answer the question. He re¬ 
sponded on an entirely different point. The question 
needed no expressed answer; everyone in the House knew 
it for himself. 

Also, a constitutional question is raised. Does the Gov¬ 
ernment contend that a Corporation could lawfully be or¬ 
ganized by the Government to enter the insurance business 
“primarily to earn money” for the Government? 92 

Furthermore, in the Mutual Fire case, supra , at p. 347 
after reviewing a number of decisions, the Court concluded: 

oi Cong. Rec., House, 3/2/42, p. 1921, col. 3. 

92 See p. 62, infra. 
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“It will thus be seen that this Court has consistently 
adhered to the view that one of the essential character¬ 
istics of a mutual insurance company is that it provide 
insurance to its members substantially at cost.” 

Can it be argued logically that where insurance is pro¬ 
vided at rates which are intended to be less than cost, the 
program becomes a “non-mutual” plan because, through 
the fortunes of underwriting, a “profit” is realized from 
unexpectedly low losses? As a matter of public policy, 
Congress was aiming expressly at filling the gap left by the 
inability of commercial companies to write the type of in¬ 
surance involved except at high rates which included a 
“profit”. Are we to classify the government-created in¬ 
strumentality as simply a different type of commercial or¬ 
ganization which should be allowed to charge a fee for ren¬ 
dering a public service? 

As we have already pointed out, Appellee’s chief reli¬ 
ance has been upon the physical presence of the corporate 
form. But it should be obvious that the use of the corpo¬ 
rate form was made inevitable no matter what kind of a 
plan was to be adopted. The corporate set-up was a fait 
accompli in February and March of 1942. Even if the 
Congress had insisted that the “mutual-aid” program after 
July 1, 1942 was to be set up on a strictly “mutual” basis, 
similar to the National Service Life Insurance program, 03 
It would have been nearly impossible to do so as a practical 
matter. 

The Corporation had been organized in December, 1941, 
without consulting the Congress, 04 and the President and 
Mr. Jones had committed it to liabilities up to 
$100,000,000. 05 There was no -way of eliminating those 

33 See p. 55, infra. 

94 “ Mr. Wolcott. ... To my knowledge no Member of Congress was 
consulted before the Corporation was created.” Cong. Rec., House, 3/1S/42, 
p. 2700, col. 1. 

95 “Mr. "Wolcott. . . . This corporation put a binder on every piece of 
property. It gave every property owner in the United States free insurance 
from enemy attack, creating a potential and contingent liability of the people 
of the United States of perhaps billions of dollars.” Ibid. 
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risks, and at the same time tlie Congress, in March, wanted 
to increase those risks retroactively to December 6th and 
prospectively until July 1 , 1942. Again, the Congress 
wanted to get on a “mutual aid” plan after July 1, 1942, 
with a billion dollar backlog of Government support. But 
the details of that plan were entirely unknown. Mr. Jones 
had no idea how he would run that plan; he asked for 
“wide delegation of powers to inaugurate it”. 

Mr. Jones hoped to be able to conduct the new plan on a 
reinsurance basis, without direct Government underwrit¬ 
ing, 90 and many members of the Congress made it clear that 
they were in accord with this. 97 At the same time, Mr. 
Jones insisted on the right to issue “policies” directly, if 
necessary. 

How then could Congress appropriate? How could they 
divide the moneys between the various plans? Theoreti¬ 
cally, they could have set up one fund to cover the liabili¬ 
ties under the “free” coverage plan of the defendant up 
to July 1,1942; then appropriated alternative and hypothe¬ 
tical funds—first, to the Corporation with which to conduct 
a “reinsurance” plan, and second, to a new “mutual” 
agency to conduct direct underwriting on a “mutual” basis, 
similar to the National Service Life program. The mere 
draftsmanship of such an Act would have been a staggering 
job, the more so because of the burdens of war-time respon¬ 
sibility of the Congress. This plan had to be put through 
quickly. The Congress had no alternative. They had to 
continue to use Appellee as it was then constituted. They 
liad to appropriate directly to Appellee through the R.F.C. 
no matter which plan was to be adopted. 

The point is, however, that no inference of Congressional 
purpose, nor any conclusion of the rights of appellants here, 
may be drawn from the fact that Appellee used the cor- 

06 House Hearings, pp. 20, 2S, and S6. 

97 See remarks of Mr. Maloney, Cong. Roc.. Senate, 2/3/42, p. 989, col. 3; 
Mr. Gore, Cong. Rec., House, 3/2/42, p. 1905, col. 2; Mr. Spence, ibid., p. 
1916, col. 1; Mr. Monroney, ibid., p. 1921, col. 2; Mr. Gifford, Cong. Rec., 
House, 3/18/42, p. 2700, col. 3; Mr. Steagall, ibid., p. 2701, col. 3. 
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porate form of organization and the corporate form of 
policy. 

G. Unenacted Bills Introduced Into Later Congresses Have 

No Interpretative Force. 

Appellee, in its Points and Authorities, included a ref¬ 
erence to four bills introduced in the 79th Congress 98 on the 
subject of the return of these excess moneys to policyhold¬ 
ers. From this it was argued that the failure of the Con¬ 
gress to enact these bills proves that the Congress believed 
the moneys to be Government funds and did not desire their 
return to the participants in the program. 

Since the official records show that all these bills were 
referred to the Committees on Currency and Banking in 
the House and Senate, and that no hearings were held and 
no reports were filed, and that the bills died in the Com¬ 
mittees without action, the argument is contrary to the 
settled doctrine of the Supreme Court. It is quite clear, 
£rom the opinions of that Court, that the failure of the Con¬ 
gress to enact later legislation is an unreliable and improper 
guide to use in the interpretation. Thus, in Helvering v. 
Hallock, 309 U. S. 106, 119, 84 L. Ed. 604, 612 (1940), 09 the 
Court said:— 

“To explain the cause of nonaction by Congress when 
Congress itself sheds no light is to venture into specu¬ 
lative unrealities... (Italics supplied.) 

What inferences can be drawn in this case? At least 
three present themselves immediately. The Committee 
may have been of the opinion that— 

(a) the new legislation was unnecessary because the 
participants were already entitled to the refund; or 

98 H. R. 116S, 1684, 5533, S. 2026. It should be added that two such bills 
have also been introduced in the 80th Congress. H. R. 74, S. 351. 

9° See also U. S. v. American Trucking Assn., 310 IT. S. 534, 550, 84 L. Ed. 
1345, 1355 (1940); TJ. S. v. Southeastern Underwriters Assn., 322 TL S. 533, 
559-61, 88 L. Ed. 1440, 1460 (1944) ; U. S. v. Lowdcn, 308 U. S. 225, 239, 84 
Jj. Ed. 208, 218 (1939); Higgins v. Smith, 308 U. S. 473, 479-80, 84 L. Ed. 
406, 412 (1940). 
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(b) tlie Congress should keep its hands off until the 
Courts decide who was entitled to the fund, at which 
time the Congress could appropriately act, if neces¬ 
sary; or 

(c) the participants are not entitled to the refund and 
the Congress does not want to give it to them. 

Appellee asked the Court below to make a definitive find¬ 
ing that the new legislation failed because of reason (c). 
But why is that reason more impelling than (a) or (b), or 
perhaps an entirely different reason, for instance, that the 
Committee was too busy wdth other matters that it con¬ 
sidered more important? This case is a perfect illustration 
of the wisdom of the Supreme Court’s stricture against the 
venturing into “speculative unrealities”. 

H. The Analogy of the War Time Life Insurance Plan 
Supports Appellants’ Position. 

We have already pointed out, 100 in the analysis of the leg¬ 
islative history of the Act, how both the House and Senate 
brought up the Government’s war-risk life insurance pro¬ 
gram, during the course of the Hearings and the Debates. 
It seems clear, from the statements made, that it was the 
intent of the Congress to set up the property damage pro¬ 
gram as a complement to the existing life insurance pro¬ 
gram. 

It is not conceivable that the Congress, in setting up the 
complementary property damage program, would have de¬ 
liberately set it up on a basis the exact reverse of the life 
insurance plan. Rather, it follows inevitably that the basic 
characteristics of the two plans must be considered as iden¬ 
tical, except to the extent that the statutes necessarily re¬ 
quire the contrary. 


:oo See pp. 22-44, supra. 
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(1) The Life Insurance Plan is Fundamentally Identi¬ 
cal With the War Damage Plan. 

The identity of the general principles of the two plans 
is startling. We believe this can best be shown by a col¬ 
umnar comparison. 


Life-Insurance Plan , 101 

1. Prepared to provide 
low-rate coverage for risks 
not available through pri¬ 
vate insurers or only at ex¬ 
orbitant premiums. 102 

2. Designed to operate at 
a loss with Government 
backing for excess under¬ 
writing losses due to extra- 
hazardous risks. 103 

3. Two funds are avail¬ 
able to pay losses—the pre¬ 
mium fund contributed by 
the citizen, and the public 
funds set up to provide for 
excess losses. 104 


War Damage Plan. 

1. Prepared to provide 
low-rate coverage for risks 
not available through pri¬ 
vate insurers or only at ex¬ 
orbitant premiums. 

2. Designed to operate at 
a loss with Government 
backing for excess under¬ 
writing losses due to extra- 
hazardous risks. 

3. Two funds are avail¬ 
able to pay losses—the pre¬ 
mium fund contributed by 
the citizen, and the public 
funds set up to provide for 
excess losses. 


JOi 38 U. S. C. A., $ 421, ct seq., $ 801, et seq. 

102 These two Acts provide life insurance, with attendant benefits, to mem¬ 
bers of the armed services in World War I and World War II, respectively, at 
rates based upon the American Experience Table of Mortality, and interest 
at 3%% per annum in one case and 3% per annum in the other. 38 U. S. C. 
A., $$ 511, 802(e). In other words, the rate was based on normal hazards of 
loss of life, even though the particular insureds were admittedly engaged in 
extraordinary hazards. 

103 Each Act contains the specific provisions that the Government shall bear 
the costs of administration of the program and also bear the excess mortality 
cost traceable to the extra hazards of military and naval service. 38 U- S. C. 
A., $$ 511, 806, 807. 

104 I n each Act, Congress provided for the payment of premiums into a 
“fund”, and additionally, provision was also made for an “appropriation” 
within the Treasury Department as a complement to the “fund”. Provision 
is made in each Act for the payment from the “appropriation” into the 
“fund” of such sums as should be necessary to defray the extra mortality 
cost treaceable to the extra hazards of military or naval service. 38 U. S. C. A., 
$$ 442, 443, 511, 804, 805, 807. The separate identity of the two “funds” is 
shown in 38 U. S. C. A., $$ 442, 443, 511, 513, 804, 805, 806, S07, 809. 
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Life-Insurance Plan} 01 Waf Damage Plan. 

4. Managed by public of- 4. Managed by public of¬ 

ficials, to whom broad pow- ficials to whom broad powers 
ers are delegated. 105 are delegated. 

5. A Government vehicle 5. A Government vehicle 

for administration is set up for administration is set up 
in one of the Government de- in one of the Government de¬ 
partments; i.e., the Veter- partments; i.e., War Damage 
ans ’ Administration, and the Corporation under the su- 
“trust fund” in the Trea- pervision of the Secretary of 
sury Department. 106 Commerce. 

6. All beneficiaries receive 6. All beneficiaries re¬ 
automatic “free” coverage ceive automatic “free” cov- 
for a limited period (120 erage for a limited period 
days after entering service) (until July 1, 1942) but 
but thereafter only upon thereafter only upon “appli- 
“application” and the pay- cation” and the payment of 
ment of a “premium”. 107 a “premium”. 

7. Specific provisions are 7. The Act is silent on the 
made for “dividends” to disposition of “profits” 
policyholders in the event of from operations. 

“gains and savings” from 
operations. 108 

Is the silence of the War Damage Act as to point num¬ 
bered (7) sufficient to overcome the identity of the two in¬ 
surance schemes in every other particular? Were there 
specific language in the War Damage Act, a different prob¬ 
lem would be presented; but this case is being argued on 
the effect of silence. 

10 3 The decision of the Administrator of the Veterans ’ Administration is 
made final and conclusive as to all questions of law and fact in cases involving 
insurance coverage issued under each Act, and his decision is subject only to 
review by a court of the United States. Each Act empowers the Administrator 
to make such rules and regulations, not inconsistent with the provisions of the 
Act as may be ‘‘neccssarv or appropriate” to carry out the purposes of the 
Act. 3S U. S. C. A., $$ 426, 808. 

ioc 38 U. S. C. A., $$ 443, 511, 801, et seq. 

107 38 U. S. C. A., §$ 511, 802. Congress also provided automatic coverage 
for. members of the armed forces lost or captured during the early days of 
this country’s participation in World War II. Ibid., $ 802. 

108 38 U. S. C. A., $§ 512, 802(f). 
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(2) The Life Insurance Plan Disclaims Any “Arms- 

LeNGTH ’ ’ COMMERCLVL RELATIONSHIP BETWEEN THE 
Government and the Policyholders. 

An outstanding characteristic of the life-insurance pro¬ 
gram is the non-commercial relationship of the insurer and 
the insured. As was said by the Supreme Court of Tennes¬ 
see in the case of Eblen v. Jordan, 161 Tenn. 509, 512, 33 
SW (2d) 65, 66 (1930)— 

“War Risk Insurance is a special kind of statutory 
insurance in which the rights of the parties are made 
dependent upon the statutes and regulations in force 
or afterwards adopted. Under the statute providing 
for the insurance, the Government did not become an 
i insurer in a commercial sense for gain and can be held 
on its contracts only to the extent that it has expressly 
i consented to be bound. ...” (Italics supplied.) 

The Circuit Court of Appeals for the 8th Circuit, stated 
the same principle in Birmingham v. U. S., 4 F. (2d) 508, 
509 (C. C. A. 8, 1925), in this language— 

“The contention of plaintiff in error is that the United 
States, in the issuance of this contract of insurance, 
acted as an insurer for premiums, and not in the exer¬ 
cise of a governmental function, and is therefore liable 
as an ordinary insurer.... The government in devising 
and putting in effect its plan of war-risk insurance did 
not enter the field of business in the accepted sense for 
commercial purposes and pecuniary gain, and there¬ 
fore does not stand in the same relation to the insured 
as do ordinary insurance companies.” (Italics sup¬ 
plied.) 

In Jackson v. United States, 24 F. (2d) 981,984 (D. Kan. 
1928), the Court stated the principle— 

11 The government did not enter this business for gain, 
but out of its resources carried a considerable part of 
i the cost of the insurance. The ordinary rules of liberal 
construction of the terms of an insurance contract, and 
of the liberal application of the doctrine of waiver, do 
not and should not apply to insurance granted by the 
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government, as a part of its program of assistance to 
the soldiers and sailors of the great war. . .. 

“The insurance was a contract, to be sure, for which 
a premium was paid, but it was not one entered into 
by the United States for gain. All soldiers were given 
a right to it and the relation of the government to them 
if not paternal was at least avuncular. It was a retor¬ 
tion of benevolence established by the government at 
considerable cost to itself for the soldier’s good.” 
(Italics supplied.) 

Finally, in Lynch v. United States, 292 U. S. 571, 576, 78 
L. Ed. 1434,1438 (1934), the Supreme Court upheld the va¬ 
lidity of the life insurance program in these words— 

(i True, these contracts, unlike others, were not entered 
into by the United States for a business purpose. . . . 
In order to effect a benevolent purpose heavy burdens 
were assumed by the Government .” (Italics supplied.) 

If the Congress intended to make the property damage 
plan stand on the same level as the life-insurance plan, does 
it not require the strongest and clearest language to war¬ 
rant the conclusion that the relationship between the citi¬ 
zen and his Government should be diametrically opposed in 
the one case as contrasted wdth the other? Can the change 
from “non-profit” to “profit” be found in silence? Can 
the change from a “paternal” or “avuncular” relationship 
to an arms-length relationship for “gain” be found in 
silence ? 

(3) The Life Insurance Plan is a Non-Profit “Mutual” 

Insurance Plan. 

There is no question as to the “mutuality” of the life- 
insurance plan. In addition to the statutory reference cited 
in the preceding sections, the latest published material of 
the Veterans’ Administration states this in the clearest 
terms. 
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In the “VA Pamphlet 9-3 ”, dated January 1947, and en¬ 
titled “Information on National Service Life Insurance”, 
paragraph 5 on page 3 reads— 

1 “NSLI is mutual insurance. . . The Government de¬ 
sires no profit whatsoever from its administration... 
(Italics supplied.) 

and paragraph 10 on page 4 states— 

“In mutual insurance dividends represent a premium 
adjustment. Dividends are payable only if the pre¬ 
miums paid are in excess of the amount needed to carry 
the risk and build up the required reserve.” (Italics 
supplied.) 

These statements are repeated in the “Insurance Infor¬ 
mation Bulletin—IB 9-9,” dated February 13, 1947. 

It is our contention that any omissions in the War Dam¬ 
age Act must be read to incorporate the same general prin¬ 
ciples of coverage and relationship as the life-insurance pro¬ 
gram, and that only the clearest and most direct language 
can support an opposite conclusion. Silence, which is al¬ 
ways ambiguous, will not suffice. 

Since the life-insurance program is unarguably “mutual” 
and “non-profit” in character, the property damage program 
inevitably must follow the same scheme. 

I. The Provisions in the Act for Readjustment of Premium. 

We have already quoted the current material of the Vet¬ 
erans’ Administration which points out the fact that mu¬ 
tual insurance dividends represent a “premium adjust¬ 
ment”. This is necessarily so because in stock insurance 
the excess earnings go to stockholders as a return on their 
“investment”. Under mutual plans the policyholders are 
not “investors” in an insurance venture, and, if, by the 
fortunes of low losses, more premiums are paid in than 
are needed, a retroactive adjustment of the premiums is 
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effected which is, for purposes of convenience, referred to 
as a “dividend”. What it is in fact is a simple method of 
administration of a “non-profit” enterprise. 

Although, as we have noted, the War Damage Act con¬ 
tains no specific language on the disposition of any 
“profits” resulting from low underwriting losses, there is 
one clause in the statute which strongly supports Appel¬ 
lants’ interpretation of the Act. 

In the final language supplied by the Conference Commit¬ 
tee, the defendant was directed “from time to time” to 
“establish uniform rates” for each of the types of 
property which would be furnished with the protection 
which the Act authorized. 

This provision is totally inconsistent with the concept 
of a commercial operation designed to earn a profit for the 
Government. What the defendant was directed to do is, in 
effect, exactly ivliat a mutual insurance company does in its 
operations. It is to establish uniform rates “from time to 
time”. In a mutual insurance company, the managers 
effect a\ retroactive establishment of a rate “from time to 
time ” and any premium refund justified by the ‘“re-estab- 
lishment” of the rates is refunded to the policyholders in 
what is called a “dividend”. No stock insurance plan ever 
contains anything of this nature. In the stock insurance 
plan, a premium is fixed and the policyholder can buy or 
not, as he chooses. If it turns out that the premium fixed 
brings the underwriters an enormous profit, there is no 
moral or legal duty on the underwriters to make any change 
in rates, either retroactively or prospectively, and the 
policyholder is confronted as to the past insurance with a 
fully closed transaction and as to the future with an option 
to take out new insurance on the basis offered him by the 
company. 

This provision in the Act only emphasizes the absence of 
any experience or any method of estimating what would be 
a fair assumption of risk at the time the program was in¬ 
itially under consideration. Mr. Jones spoke accurately 
when he said that they were working pretty much in the 
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dark and that the fixing of premiums would be pretty much 
a matter of guess-work. In view of the legislative history, 
previously discussed, it seems clear that the Congress was 
conscious of this and wanted to make it clear that the prem¬ 
iums which were estimated in advance would not he con¬ 
sidered as closed transaction payments. 

We submit that the provision in the Act for the “estab¬ 
lishment” of premiums “from time to time” strongly sup¬ 
ports the “mutual” interpretation and is totally inconsistent 
with the “stock commercial operation for profit” conception. 

J. The Position Assumed by Appellants Cast Grave Doubt 
Upon the Constitutionality of This Act. 

If, after considering the points already presented, there 
is any residue of doubt that the Congress intended the "War 
Damage Corporation program to operate as a “mutual” 
program, rather than as a “stock company for profit”, it 
will be completely dispelled by the consideration of the con¬ 
stitutional aspects. We will show that our interpretation 
of tjhe Act brings it squarely within the powers of the Con¬ 
gress, whereas the position assumed by Appellee raises the 
gravest doubts of its validity. 

We start with the fundamental proposition that a statute, 
capable of two constructions, one of which is clearly con¬ 
stitutional, the other of which is of doubtful constitutional¬ 
ity, is always to be construed so as to avoid any constitu¬ 
tional infirmity. 109 Within the limits of that rule, the 
Appellee’s contention cannot prevail. 

io» “We apply the familiar canon which makes it our duty, of two possible 
constructions, to adopt the one which will save and not destroy. We cannot 
attribute to Congress an intent to defy the Fifth Amendment or ‘even to come 
so near to doing so as to raise a seriovs question of constitutional law’.” 
(Italics supplied.) Anniston Mfg. Co. v. Davis, 301 U. S. 337, 351, 81 K Ed. 
1143, 1153 (1937). 

“But we are not at liberty to deny effect to specific provisions, which Con¬ 
gress has constitutional power to enact, by superimposing upon them infer¬ 
ences from general legislative declarations of an ambiguous character, even 
if found in. the same statute. The cardinal principle of statutory construction 
is to save and not to destroy. We have repeatedly held that as "between two 
possible interpretations of a statute, by one of which it would be unconsti¬ 
tutional and by the other valid, our plain duty is to adopt that which will save 
the Act. Even to avoid a seriovs doubt the rule is the same.’ ’ (Italics sup¬ 
plied.) National Labor Relations Board v. Jones $ Laughlin Steel Corpora¬ 
tion, 301 U. S. 1, 30, 81 L. Ed. 893, 907 (1937). 
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(1) The Two Types of Insurance. 

Appellee’s cases, 110 to which we have already referred, 
clearly point out that there are two alternative methods by 
which this insurance program could have been operated, 
i.e., the ‘‘mutual” plan or the “stock” plan. They also 
show that the essence of the “mutual” plan is the absence 
of the “profit” motive, and the distribution of any 
“profits” to the contributors to the premium fund. In con¬ 
trast, the essence of the “stock” plan is its operation 
“primarily for profit” which belongs to the “stockholders” 
to the exclusion of the contributors of premiums. 

The most Appellee can contend is that the Act is ambig¬ 
uous because it fails to state specifically which method of 
insurance is to be adopted for the War Damage program. 
This gives the Court the opportunity to use external guides 
for the interpretation of the Act, in order to determine 
which of the two methods the Congress intended. One of 
these guides is the relative constitutional validity of the 
two methods. The essence of the “mutual” plan is the 
absence of the “profit” motive; and we contend that such a 
plan is clearly constitutional. The essence of the “stock” 
plan is the operation “primarily for the purpose of profit”; 
we contend that such a plan is clearly unconstitutional. 

This makes it necessary that the Act be interpreted to 
set up a “mutual” plan of insurance. From this, it follows 
that all the funds in the hands of Appellee when suit was 
started belong to the class which Appellants represent, and 
Appellees motion should have been denied. 

(2) The General Constitutional Principles Applicable 

Here. 

Under well settled principles of constitutional law, Con¬ 
gress can engage in certain types of commercial enter¬ 
prises, where such activity is an incidental by-product of 
the proper exercise of one of the delegated powers of our 

no See pp. 46 et scq., supra. Sec also IS Appleman, Insurance Law and 
Practice, c. 343, 344. 
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Federal Government. If such an operation yields an inci¬ 
dental profit, the profit may be retained by the govern¬ 
mental agency through which it was produced. Conversely, 
Congress cannot engage in a commercial venture primarily 
for profit , under the pretext of an exercise of one of its 
proper functions. In other words, where the primary pur¬ 
pose of Congressional action is to operate some business 
for profit, it cannot be sustained merely on the ground that 
it has some connection with a proper Federal powder: the 
Federal Government is one of delegated powers only; 
operation of a business for profit is not one of those 
powers; and Congress may not, in the apt words of Chief 
Justice Marshall, “under the pretext of executing its 
powders, pass laws for the accomplishment of objects not 
entrusted to the Government”. M’Culloch v. Maryland , 
4 Wheat. (U. S.) 316, 423, 4 L. Ed. 579, 605 (1819). 

And since an insurance program must be either a stock 
program—in winch case profit-making is the primary mo¬ 
tive—or a mutual program—in which case there can be no 
profits—it is inescapable that Congress intended one or 
the other when it established the war damage program. 
Appellee argues Congress intended the former—a stock, 
profit-making program. Appellants maintain that would 
be an unconstitutional attempt to engage in the insurance 
business primarily for profit. That, we contend, Congress 
cannot do! 

(3) The Doctrine of “Incidental Poweks”. 

Any argument by Appellee that its contention in support 
of a “stock” plan is valid under the doctrine of the “inci¬ 
dental powers” cannot succeed. Nothing in the “inci¬ 
dental powers ’ ’ doctrine validates any Government activity 
entered into primarily for profit purposes. The doctrine 
is exactly the contrary. 
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(a) National Banks. 

We would not undertake to burden this brief with an 
analysis of all tbe cases dealing with all the ramifications 
of the doctrine of the “incidental powers” of the Federal 
Government. The general principles can be clearly defined 
by considering the decisions in the field of national banks. 

The banking program was the occasion for the corner¬ 
stone of the entire principle, when Chief Justice Marshall 
announced his famous rule in upholding Congressional 
power to establish a system of national banks. 

“Let the end be legitimate, let it be within the scope 
of the constitution, and all means which are appropri¬ 
ate, which are plainly adapted to that end, which are 
not prohibited, but consist with the letter and spirit of 
the constitution, are constitutional.” (4 Wheat, at 421, 
4 L. Ed. at 605.) 

In Osborne v. Bank of United States, 9 Wheat. (U. S.) 
73S, 860, 6 L. Ed. 204, 233 (1824), the Chief Justice restated 
the rule: 

11 The bank is not considered as a private corporation , 
whose principal object is individual trade and indi¬ 
vidual profit; but as a public corporation, created for 
public and national purposes. ... It was not created 
for its own sake, or for private purposes. It has never 
been supposed that Congress could create such a cor¬ 
poration. . . . 

“It is an instrument which is ‘necessary and 
proper’ for carrying on the fiscal operations of govern¬ 
ment. Can this instrument, on any rational calculation, 
effect its object, unless it be endowed with that faculty 
of lending and dealing in money which is conferred by 
its charter? If it can, if it be as competent to the pur¬ 
poses of government without, as with this faculty, 
there ivill be much difficulty in sustaining that essen¬ 
tial part of the charter. If it cannot, then this faculty 
is necesary to the legitimate operations of government, 
and was constitutionally and rightfully engrafted on 
the institution.” (Italics supplied.) 
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The rule established by these cases was paraphrased in 
First National Bank v. Fellows, 244 U. S. 416, 420, 61 L. Ed. 
1233, 1237 (1917) as follows: 

“ . . . although a particular character of business 
might not be, when isolatedly considered, within the 
implied power of Congress, if such business was ap¬ 
propriate or relevant to the banking business, the im¬ 
plied power was to be tested by the right to create the 
bank and the authority to attach to it that which was 
relevant, in the judgment of Congress, to make the 
business of the bank successful.” 

These general principles can be drawn from these cases— 

a The Government program must be entered into 
primarily in aid of an authorized activity. 

b The Government program must not be entered 
into primarily for private profit. 111 

(b) Municipal Corporations. 

The importance of the “non-profit” characteristic is 
shown in cases in other fields. 

Jones v. Portland, 245 U. S. 217, 62 L. Ed. 252 (1917), 
concerned the constitutionality of a state statute authoriz¬ 
ing a city to operate a coal and fuel yard at cost and the 
supporting tax. The Court quoted at length from the opin¬ 
ion of the State Court as to the public function of the Act. 
Laughlin v. Portland, 111 Me. 486, 500, 90 Atl. 318, 324 
(1914). The following language is particularly appropriate 
here: 

“The principle that municipalities can neither in¬ 
vade private liberty nor encroach upon the field of pri¬ 
vate enterprise should be strictly maintained, as it is 
one of the main foundations of our prosperity and sue- 

iu “Bat when the situation is reversed and the main purpose of the cor¬ 
poration is private lending while it only incidentally acts as a fiscal agent of 
the government, the argument does not fairly apply and is no longer con¬ 
vincing. When the purpose of acting as a fiscal agent of the government is al¬ 
most indiscernible among the other functions of the corporation, the argument 
is invalid and we must look for other grounds.” Thurston, Government Pro¬ 
prietary Corporations, 21 U. of Va. L. Quarterly, 351, 356 (1934). 
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cess. If the case at bar clearly violated that prin¬ 
ciple, it would be our duty to pronounce the act uncon¬ 
stitutional, but, in our opinion, it does not. The 
element of commercial enterprise is entirely lacking. 
The purpose of the act is neither to embark in business 
for the sake of direct profits (the act provides that 
fuel shall be furnished at cost) nor for the sake of the 
indirect gains that may result to purchasers through 
reduction in price by governmental conditions. It is 
simply to enable the citizens to be supplied with some¬ 
thing which is a necessity in its absolute sense to the 
enjoyment of life and health, which could otherwise be 
obtained with great difficulty, amd at times perhaps 
not at all, and whose absence would endanger the 
community as a whole.” (Italics supplied) 

(c) War Risk Insurance. 

Most significant is the Supreme Court’s opinion uphold¬ 
ing the validity of the World War 1 war-risk life insurance 
program. 

In Lynch v. United States , 292 U. S. 571, 576, 78 L. Ed, 
1434,1438 (1934), the Court upheld the contractual validity 
of the policies with this comment: 

(i True, these contracts, unlike others, were not en¬ 
tered into by the United States for a business purpose. 
The policies granted insurance against death or total 
disability without medical examination, at net premium 
rates based on the American Experience Table of Mor¬ 
tality and three and one-half per cent interest, the 
United States bearing both the whole expense of ad¬ 
ministration and the excess mortality and disability 
cost resulting from the hazards of war. In order to 
effect a benevolent purpose heavy burdens were as¬ 
sumed by the Government.” (Italics supplied.) 

(d) Water Power. 

The cases involving navigable waters and the sale of sur¬ 
plus power lay down the same general principles. 

In Alabama Power Co. v. Gulf Power Co., 283 Fed. 606, 
613 (D. C. Ala. 1922), the Court held: 
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“This act, providing for navigation and the inci¬ 
dental or servient use of the excessive water which 
i would be wasted at the weir, does not exceed the power 
i granted to Congress. It might be that , if Congress had 
adopted a plan for the sole purpose of damming up 
navigable streams in order to generate and sell ivater 
power, such an act would be in excess of the Constitu¬ 
tion. The far-reaching effect of such federal policy 
would be a departure from that manifested by the act 
now under consideration. This enactment is for the 
improvement of the navigability of the stream. This 
is the paramount object. But an act which could be 
reduced to the isolated proposition that the federal 
government can dam up streams for the sole purpose 
of generating hydro-electricity and sell the same might 
be obnoxious to the organic law. I think it would be 
palpably in excess of the powers granted to Congress 
by the Constitution. U. S. v. Gettysburg, supra (160 
U. S. 6S0); Henderson v. City of Lexington, 132 Ky. 
390; Shoemaker v. V. S., 147 U. S. 282; FallbrooJc I. 
Dist. v. Bradley, 164 U. S. 112; Hairston v. D. <& W. R. 
Co., 208 U. S. 598; Sears v. Akron, 246 U. S. 242.” 
(Italics supplied.) 

i And again in the concurring opinion in Alabama v. 
United States, 38 F. (2d) S97, 906 (Ct. Cl. 1930), reversed 
on a jurisdictional point, 282 U. S. 502, 75 L. Ed. 492 (1931). 

“ ... if the national government was engaged in a 
business of creating and selling electric power for all 
persons who should apply therefor and not simply dis¬ 
posing of surplus power for which it had no use and 
which would otherwise go to waste, by a sale or lease 
to a single company, that a very different situation 
would be presented, for, in my judgment, it would not- 
be carrying out any governmental function or doing 
any act ichich was necessary in order that a govern¬ 
mental function might be fully exercised.” (Italics 
supplied.) 

What is the analogy to be drawn from the whole host of 
water power cases, illustrative of which is Ashwander v. 
Tennessee Valley Authority, 297 U. S. 288, 80 L. Ed. 688 
(1935)? 
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Far from supporting Appellee, that case provides an 
additional qualification on Governmental powers most 
damaging to Appellee. In the TV A case, the Supreme 
Court held, in relevant part, that: 

1. There was adequate constitutional authority for the 
construction of the Wilson Dam in the war and commerce 
clauses of the Federal Constitution. 

2. “The power of falling water was an inevitable incident 
of the construction of the dam. That water power came 
into the exclusive control of the Federal Government. The 
mechanical energy was convertible into electric energy, 
and the water power, the right to convert it into electric 
energy, and the electric energy thus produced, constitute 
property belonging to the United States.” (Italics sup¬ 
plied.) 

3. The Constitution has given Congress the express 
power to dispose of Government property and that is ex¬ 
actly what Congress was doing when it established TVA. 

The key to the T.V.A. and other decisions is the word 
“inevitable”. If the purpose of the program is a proper 
one, the Government is not deprived of proprietary bene¬ 
fits which are the inevitable 112 result of the operation. The 
T.V.A. line of cases actually add a third general principle 
to those mentioned above, and justify a statement of the 
complete rule as follows: In order that a program of the 
Federal Government qualify as a constitutional exercise of 
one of its delegated powers and thus entitle the United 
States to retain “profit” incidentally produced by such a 
program— 

(a) The Government program must be entered into 
primarily in aid of an authorized activity. 

(b) The Government program must not be entered 
into primarily for private profit. 

(c) The profit must follow as an inevitable result of 
proper operation of an authorized program. 

112 The importance of the ‘ * inevitability ’ * of the production of the power 
is also illustrated in the cases quoted on p. 67, supra. 
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(4) Application of These Principles to Appellee's 

Position. 

To review briefly—Appellee’s position is that the Act 
of Congress, as interpreted by the legislative history, 
was designed to set up a commercial type stock company in¬ 
surance program, the “profits” of which belong to the 
“stockholders” of the defendant, i.e., the United States. 
Appellant’s position is that the Act, as interpreted by 
the legislative history, was designed to set up a non-profit 
“mutual” plan of insurance with Government backing, un¬ 
der which all “profits” belong to the contributors to the 
“premium fund”. 

Again to review—Appellee’s position, under its own 
cases, cannot be sustained unless Appellee was organized 
“primarily for the purpose of profit” to the stockolders. 

Does not Appellee’s interpretation make the Act uncon¬ 
stitutional, within the general principles stated above? 

We might make it clear that we do not attack the con¬ 
stitutionality of the Act, nor the propriety of the Govern¬ 
ment’s engagement in the war time property protection 
program. Rather it is Appellee itself which is attacking 
the constitutionality of the Act by asking that the Act be 
interpreted in such a manner as to place Appellee’s opera¬ 
tions outside the limits of permissible Governmental ac¬ 
tivities. As in the Court below, we ash this Court to inter¬ 
pret the Act in such a manner as to cast no doubt upon the 
validity of the program. 

(a) Was the Program Authorized? 

The first of the Constitutional principles requires that 
the “commercial” program be entered into primarily in 
aid of an authorized activity. On this point, there can be 
no question. War risk protection of citizens’ property is 
as much as “incident” to the conduct of a “total war” as 
the furnishing of war risk protection for the lives of mem¬ 
bers of the armed forces, which, in the Lynch case, supra, 
has already been upheld. 
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(b) TFas the Program Entered Into Primarily for 

Private Profit? 

Tlie second of the Constitutional principles requires that 
the program shall not be entered into 'primarily for private 
profit. Here appellee’s contention collides directly with the 
principle. 

As we have already shown, and as Appellee’s cases cited 
below establish, there are but two basic types of insurance 
program available to furnish the protection intended by 
this Act—‘"stock” and “mutual”. A “stock” program 
has, as its primary purpose, the writing of insurance at a 
profit for the company’s stockholders. A mutual insurance 
program, on the other hand, has as its primary purpose, the 
writing of insurance at cost , so that any surplus or excess 
of premiums over losses and expenses is repaid to the 
“policyholders”. 

Appellee, in order to defeat Appellant’s claim, argues 
that the program was in fact a “stock” program. Ap¬ 
pellee has no alternative, because an admission by Appellee 
that the program was a “mutual” program would have 
ended the litigation with a judgment for Appellants by 
consent. But Appellee’s argument inevitably carries with 
it the collateral contention that the program was estab¬ 
lished “primarily for private profit”, since this is the in¬ 
herent characteristic of the “stock” program. And, in 
turn, this collateral contention that the program was 
“primarily for private profit” instantly destroys the whole 
argument, on constitutional grounds. 

In other words, to avoid the results of “mutuality”, 
which would leave the Appellee without a defense, it must 
turn to an alternative theory which leads it into a consti¬ 
tutional impasse. Under familiar rules of interpretation, 113 
this Court cannot sustain such an alternative. 

Just as a water power program designed primarily to 
make a corporate profit is invalid, 114 so an insurance pro- 

113 See p. 62, supra. 

in See pp. 67, 68, supra. 
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gram designed for the same purpose cannot he sustained. 
Appellee in effect contends that Congress intended it to 
make a profit, and is therefore allowed to keep it. If that 
is the primary purpose of the war risk insurance program, 
how does the defendant propose to avoid Chief Justice 
Marshall’s prohibition that a proper governmental func¬ 
tion will not be allowed to serve as a disguise for an unau¬ 
thorized activity? 

(c) Is the Profit Here an “Inevitable ” Result of 

the Program? 

The third of the governing principles requires as a con¬ 
dition of the constitutionality of the program that the 
“profit” here involved must be the “inevitable” result of 
the operation of the program. Here again, Appellee’s 
stated position clashes with the constitutional principle. 

The difference between the present situation and that 
existing in the T.V.A. case is transparently clear, 
i By the very nature of what was being done by the T.V.A. 
—i.e., the construction of a dam, itself a proper exercise 
of constitutional powers— inevitably there would be pro¬ 
duced electric power which, if surplus, Congress is em¬ 
powered to dispose of. 

But not so in the insurance field. Admittedly the war 
power authorizes Congress to provide an insurance pro¬ 
gram. This was the situation with respect to the various 
life insurance programs set up during both World Wars. 
And it is the situation here. But, unlike the TVA program, 
there was no inevitable surplus of something inherent in 
the very nature of the program itself. 

In the TVA situation, there is no element of choice of 
method. A dam always creates power, by the unchange¬ 
able laws of physics. But an insurance program need not 
always create a corporate profit. The promoters have a 
clear choice of method. Two equally effective methods of 
underwriting exist. One may create a corporate “profit”; 
the other can never do so. Congress was not here faced 
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with the situation in which the possibility of ultimate cor¬ 
porate profit was “inevitable”. It would be inevitable only 
if Congress deliberately chose to make it so—and in such 
event, profit making is necessarly the primary purpose and 
not at all an inevitable result. 

(5) This is Not Merely a Problem of Selecting a Method 

of Operation. 

It may not be successfully contended that our argument 
goes only to the selection of a particular manner of exer¬ 
cise of a proper governmental power. We agree that the 
rule is settled that as long as the activity in question is 
reasonably related to one of the delegated powers, it is not 
within the province of the Court to strike down the par¬ 
ticular vehicle selected for the exercise of that power sim¬ 
ply because it conceivably could have been accomplished in 
another perhaps less objectionable manner. First National 
Bank v. Fellows, 244 U. S. 416, 61 L. Ed. 1233 (1917). 

The problem here is much deeper; it goes to the heart 
of the program itself. When Congress established the 
present war risk insurance program, it had to make the 
initial choice—either a “stock” plan or a “mutual” plan; 
there was no other way to provide the desired protection. 
Although the war power provides ample authority for a 
Federal insurance program, such a program cannot be set 
up in vacuo; it must be either a “stock” or a “mutual” 
program. 

As we have shown, a “stock” plan is unconstitutional; 
a “mutual” plan is not. The Act must now be construed 
by this Court to provide for either the one plan or the other. 
This is not a choice between two convenient methods of 
operation; it is the very essence of the plan itself. 

(6) Summary. 

We therefore submit that to construe the Act as Appel¬ 
lee desires will operate to make the entire Act uncon¬ 
stitutional, or to cast grave doubts as to its validity. This 
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follows because the insurance program can be conducted 
without profit to the Government; it can be conducted with 
profit, only if it is intentionally set up to operate primarily 
for profit. Appellee’s entire argument is predicated upon 
an interpretation of the Act which would cast on the Con¬ 
gress the intention of such a deliberate choice to put the 
Government into the insurance business primarily for the 
purpose of profit. 

The cases make it clear that even an ostensibly valid pur¬ 
pose cannot support a Governmental activity if in fact it 
is designed primarily for profit-making purposes. The 
profit, if any, must be incidental, secondary and inevitable. 

Certainly it is not contended that the profit-making 
aspect of the insurance business is “necessary to the legiti¬ 
mate operations” of the Federal Government’s war power. 

This cannot be so where, as here, the very nature of what 
is involved—insurance—necessarily embraces a delib¬ 
erate choice between a “profit making” and a “mutual” 
program. If it is the former, it reduces the alleged exer¬ 
cise of a proper power to a disguise for the operation of a 
commercial venture primarily for profit. 

Conversely, the interpretation of the Act sought by Ap¬ 
pellants raises no possible constitutional question. The 
insurance plan then becomes an effective adjunct to the 
war power of the Congress, and supplies, without purpose 
of profit, an essential economic asset not otherwise obtain¬ 
able by the citizen. No accusation may be made that the 
Government has used the war power as a wedge with 
which “to embark in business for the sake of direct 
profits”. 

As between these two interpretations, the Court should 
adopt that which excludes the risk of unconstitutionality. 

K CONCLUSION. 

We have shown in this brief how the language of the 
Act of Congress supports the interpretation of “mutuality” 
in the insurance plan; how the legislative history furnishes 
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powerful sustenance; how the analogy of the War-Risk 
Life Insurance program further bolsters the concept of 
“mutuality”; and finally how the application of appro¬ 
priate constitutional principles makes that interpretation 
a necessity. 

We have shown also how the position assumed by Ap¬ 
pellee is based upon the placing of “form” on a higher 
level than “substance”; how it controverts the legislative 
history; how it perverts the intent of the Congress; how 
it seeks unjustly and inequitably to claim for the United 
States funds belonging to its citizens; and finally, how it 
casts the heavy shadow of unconstitutionality over the 
entire insurance program. 

Appellee’s motions should have been dismissed. If Ap¬ 
pellee has factual defenses, it should be required to answer 
forthwith. If Appellee has no factual defenses, final judg¬ 
ment should be entered forthwith in favor of the Appel¬ 
lants, in accordance with the prayer of the Complaint. 


Respectfully submitted, 
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SUPPLEMENT TO BRIEF. 

Federal Rule of Civil Procedure, No. 12(b): 

(b) How Presented. Every defense, in law or fact, to 
a claim for relief in any pleading, whether a claim, counter¬ 
claim, cross-claim, or third-party claim, shall be asserted 
in the responsive pleading thereto if one is required, ex¬ 
cept that the following defenses may at the option of the 
pleader be made by motion: (1) lack of jurisdiction over 
the subject matter, (2) lack of jurisdiction over the person, 
(3) improper venue, (4) insufficiency of process, (5) in¬ 
sufficiency of service of process, (6) failure to state a claim 
upon which relief can be granted. A motion making any of 
these defenses shall be made before pleading if a further 
pleading is permitted. No defense or objection is waived 
by being joined with one or more other defenses or objec¬ 
tions in a responsive pleading or motion. If a pleading 
sets forth a claim for relief to which the adverse party is 
not required to serve a responsive pleading, he may assert 
at the trial any defense in law or fact to that claim for 
relief. 

Municipal Court Act of 1942, Section 4: 

“The (Municipal) Court and each judge thereof shall 
have and exercise the same powers and jurisdiction as were 
heretofore had or exercised by the Police Court of the Dis¬ 
trict of Columbia or by the Municipal Court of the District 
of Columbia . . . and in addition the said court shall have 
exclusive jurisdiction of civil actions, including counter¬ 
claims and crossclaims, in which the claimed value of per¬ 
sonal property, or the debt or damages claimed, exclusive 
of interest, attorneys’ fees, protest fees, and costs, does 
not exceed the sum of $3,000 and, in addition, shall also 
have exclusive jurisdiction of such actions against execu¬ 
tors, administrators and other fiduciaries ...” 

Reconstruction Finance Act, Section 5g: 

(a) The Reconstruction Finance Corporation is hereby 
directed to continue to supply funds to the War Damage 
Corporation, a corporation created pursuant to sections 
606b and 609j of this title; and the amount of notes, bonds, 
debentures, and other such obligations which the Recon- 
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struction Finance Corporation is authorized to issue and 
to have outstanding at any one time under existing law is 
hereby increased by an amount sufficient to carry out the 
provisions of this subsection. Such funds shall be supplied 
only upon the request of the Secretary of Commerce, with 
the approval of the President, and the aggregate amount 
of the funds so supplied shall not exceed $1,000,000,000. 
The Reconstruction Finance Corporation is authorized to 
and shall empower the War Damage Corporation to use its 
funds to provide, through insurance, reinsurance, or other¬ 
wise, reasonable protection against loss of or damag;e to 
property, real and personal, which may result from enemy 
attack (including any action taken by the military, naval, 
or air forces of the United States in resisting enemy at¬ 
tack), with such general exceptions as the War Damage 
Corporation, with the approval of the Secretary of Com¬ 
merce, may deem advisable. Such protection shall be made 
available through the War Damage Corporation on and 
after a date to be determined and published by the Secre¬ 
tary of Commerce which shall not be later than July 1,1942, 
upon the payment of such premium or other charge, and 
subject to such terms and conditions, as the War Damage 
Corporation, with the approval of the Secretary of Com¬ 
merce, may establish, but, in view of the national interest 
involved, the War Damage Corporation shall from time 
to time establish uniform rates for each type of property 
with respect to which such protection is made available, 
and, in order to establish a basis for such rates, such 
Corporation shall estimate the average risk of loss on all 
property of such type in the United States. Such pro¬ 
tection shall be applicable only (1) to such property situ¬ 
ated in the United States (including the several States 
and the District of Columbia), the Philippine Islands, the 
Canal Zone, the Territories and possessions of the United 
States, and in such other places as may be determined 
by the President to be under the dominion and control 
of the United States, (2) to such property in transit be¬ 
tween any points located in any of the foregoing, and 
(3) to all bridges between the United States and Canada 
and between the United States and Mexico: Provided, 
That such protection shall not be applicable after the 
date determined by the Secretary of Commerce under this 
subsection to property in transit upon which the United 
States Maritime Commission is authorized to provide ma- 
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rine war-risk insurance. The War Damage Corporation, 
with the approval of the Secretary of Commerce, may sus¬ 
pend, restrict, or otherwise limit such protection in any 
area to the extent that it may determine to be necessary or 
advisable in consideration of the loss of control over such 
area by the United States making it impossible or imprac¬ 
ticable to provide such protection in such area. 

(b) Subject to the authorizations and limitations pre¬ 
scribed in subsection (a), any loss or damage to any such 
property sustained subsequent to December 6, 1941, and 
prior to the date determined by the Secretary of Commerce 
under subsection (a), may be compensated by the War Dam¬ 
age Corporation without requiring a contract of insurance 
or the payment of premium or other charge, and such loss 
or damage may be adjusted as if a policy covering such 
property was in fact in force at the time of such loss or 
damage. Jan. 22,1932, c. 8, $ 5g, as added Mar. 27,1942, c. 
198, S 2, 56 Stat. 175. 
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1 Filed Nov 7 1946 

In the District Court of the United States 
For the District of Columbia 

Russell R. Knowles and Sylvia Knowles, on behalf of 
i themselves as holders of a policy of war damage insur- 
1 ance issued by the War Damage Corporation and on 
behalf of all other holders of policies of war damage 
insurance issued by the War Damage Corporation simi¬ 
larly situated, Plaintiffs, 

v. 

War Damage Corporation, an instrumentality of the United 
States of America, Defendant. 

Complaint 

1. Plaintiffs bring this claim on their own behalf as hold¬ 
ers of a policy of war damage insurance issued by defen¬ 
dant, and on behalf of all others similarly situated, includ¬ 
ing individual, fiduciary, corporate, municipal and state 
holders of policies of war damage insurance issued by the 
defendant. 

2. Plaintiffs are informed and believe that the question 
which is the subject of this action is one of common and gen¬ 
eral interest to all holders of policies of war damage insur¬ 
ance issued by defendant; that the holders of said policies 
of insurance are very numerous, exceeding six million in 
number, and are residents of every state of the United 
States and its possessions; that the names of them are un¬ 
known to complainants and cannot with due diligence be 
ascertained by them, and it is, therefore, impracticable to 
name them as plaintiffs in this action or make them parties 
defendant to it. 

3. The matter in controversy arises under the Laws of the 
United States, is a suit against a corporation organized 
under an Act of Congress, and jurisdiction is also vested in 
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this Court by paragraphs 301 and 306 to Title 11 of 
2 the Code of Laws of the District of Columbia. 

4. Defendant is a federal corporation organized 
and wholly owned by the Reconstruction Finance Corpora¬ 
tion, an instrumentality of the United States, pursuant to 
Act of Congress as hereinafter set forth, and has its prin¬ 
cipal office and place'of business in Washington, District of 
Columbia. 

5. Reconstruction Finance Corporation, created by Act 
of Congress under date of January 22, 1932, C.2 Sec. 1, 47 
Stat. 5, was by the said Act, as amended by Sec. 5 d thereof, 
authorized and directed, (when requested by the Federal 
Loan Administrator with the approval of the President) to 
create and organize such corporation as may be deemed 
necessary to expedite the national-defense program. 

6. Thereafter on or prior to December 10,1941, a state of 
war was declared to exist between the United States and 
Germany, Italy and Japan, and Reconstruction Finance 
Corporation, upon the request of the designated authority 
as aforesaid, duly incorporated the defendant under the 
name War Insurance Corporation on or about December 
13, 1941 with a paid-in capital of $1,000.00, which was paid 
by the said Reconstruction Finance Corporation. 

7. The Charter of Incorporation of the defendant was, on 
or about March 30, 1942, amended to change the name of 
the said corporation to War Damage Corporation, its pres¬ 
ent name. 

8. Bv further amendments to the aforesaid Reconstruc- 
tion Finance Corporation Act (Section 5 g) the Congress 
directed the Reconstruction Finance Corporation to con¬ 
tinue to supply funds to the defendant with the added provi¬ 
sion that the amount of the funds so supplied shall not ex¬ 
ceed $1,000,000,000. 

It was further provided by the Congress in the said 
amendment in sub-section (a) thereof as follows: 
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“The Reconstruction Finance Corporation is authorized 
to and shall empower the War Damage Corporation 
3 to use its funds to provide, through insurance, rein¬ 
surance, or otherwise, reasonable protection against 
loss of or damage to property, real and personal, which may 
result from enemy attack (including any action taken by 
the military, naval, or air forces of the United States in 
resisting enemy attack) with such general exceptions as the 
W r ar Damage Corporation, with the approval of the Secre¬ 
tary of Commerce, may deem advisable. Such protection 
shall be made available through the War Damage Corpora¬ 
tion on and after a date to be determined and published by 
the Secretary of Commerce which shall not be later than 
July 1, 1942, upon the payment of such premiums or other 
charge, and subject to such terms and conditions, as the 
War Damage Corporation, with the approval of the Secre¬ 
tary of Commerce, may establish, but, in view of the na¬ 
tional interest involved, the War Damage Corporation shall 
from time to time establish uniform rates for each type of 
property, wdth respect to which such protection is made 
available, and, in order to establish a basis for such rates, 
such Corporation shall estimate the average risk of loss on 
all property of such type in the United States. * * V* 

And sub-section (b) of the said amendment provided: 

“(b) Subject to the authorizations and limitations pre¬ 
scribed in sub-section (a), any loss or damage to any such 
property sustained subsequent to December 6, 1941, and 
prior to the date determined by the Secretary of Commerce 
under sub-section (a), may be compensated by the War 
Damage Corporation without requiring a contract of in¬ 
surance or the payment of premium or other charge, and 
such loss or damage may be adjusted as if a policy cover¬ 
ing such property was in fact in force at the time of such 
loss or damage.’’ 

1 9. Plaintiffs aver that the purpose and intent of the Con¬ 
gress in enacting such legislation as part of the conduct of 
the War was to establish an insurance protection 



o 


4 program for the benefit of the owners of property, 
real or personal, as above described, upon the fol¬ 
lowing basis. An arbitrary, estimated, maximum premium 
would be established by unilateral action of representatives 
of the Executive Department of the Government. To the 
extent that such estimated, maximum premium was insuffi¬ 
cient to pay all losses which might be sustained in the carry¬ 
ing out of such insurance program, all deficiencies were to 
be made up by the utilization of public funds appropriated 
to the Reconstruction Finance Corporation and contributed 
by it to the defendant. To the extent that such maximum 
estimated premium was more than sufficient to pay all losses 
sustained in such insurance program, and in the event no 
public moneys were required to be appropriated or utilized 
in connection therewith, no profits were to be made or 
earned by the defendant, but all unearned premiums were 
to be returned to the respective policy holders upon the 
cessation of hostilities and the termination of the risks 
intended to be covered by such insurance program. 

10. Thereafter the defendant, as authorized and em¬ 
powered by the Act of Congress aforesaid, proceeded to 
estimate the average risk of loss on the type of property 
owned by plaintiffs and on other property in the United 
States in order to establish a basis for an estimated maxi¬ 
mum rate of premium to be charged for the insurance it 
proposed to issue and sell as of July 1, 1942, the date ulti¬ 
mately established by the Secretary of Commerce when the 
insurance protection was to be made available. 

11. Having estimated an average risk of loss, the defen¬ 
dant on or about July 1, 1942, promulgated its “Regula¬ 
tions, Rules and Rates”, a copy of which is attached hereto, 
made a part hereof, and marked Exhibit “A”, which con¬ 
tained, inter alia, a “Rate Schedule” and a “Specimen 

Form of Policy”. 

5 12. In conformity therewith the defendant, through 
authorized fiduciary agents, offered contracts of in- 
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surance to the public at the estimated maximum rates of 
premium and plaintiffs purchased contract of insurance 
No. 8-70-3040 at a rate of annual premium of $.10 per hun¬ 
dred dollars of valuation. A photostatic copy of the said 
contract of insurance is attached hereto, made part hereof, 
and marked Exhibit “B”. 

13. Plaintiffs believe and therefore aver that the defen¬ 
dant on a paid-in capital of $1,000,000, collected from own¬ 
ers of property in the space of not more than three years, 
net premiums (solely from the sale of insurance herein de¬ 
scribed and renewals thereof) amounting to over $300,- 
000,000, and has paid out on claims of loss, if any, to actual 
policy-holders an infinitesimal part thereof. Plaintiffs be¬ 
lieve a portion of the fund may have been expended in pay¬ 
ment of losses incurred prior to the effective date of any 
insurance protection and, in other cases, after the effective 
date of the insurance protection, irrespective of whether 
or not the one sustaining the loss held a policy of insurance. 

1 14. Plaintiffs aver that defendant now has in its posses¬ 
sion substantial sums of money amounting to $300,000,000 
more or less which, under the insurance program above- 
described are the equitable property of the plaintiffs and 
of all other holders of policies issued by the defendant, in 
the nature of refundable unearned excess premiums. Plain¬ 
tiffs further aver that defendant may no longer properly 
continue to hold in its possession the said sums by virtue of 
the cessation of active hostilities between the United States 
and Italy on September 8, 1943, between the United States 
and Germany on May 8, 1945, and between the United 
States and Japan on August 14, 1945, by reason of which 
all further risks of loss under said policies of the defendant 
ceased and determined. 

15. The defendant’s existence automatically expires on 
January 22, 1947, unless extended by further Act of Con¬ 
gress, and plaintiffs believe that the defendant intends on 
or prior thereto to pay over the entire fund in its 
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6 hands to the Reconstruction Finance Corporation or 
into the Treasury of the United States. 

WHEREFORE, plaintiffs, on their own behalf and on 
behalf of all others similarly situated, pray your Honor¬ 
able Court: 

a. To enjoin the defendant War Damage Corporation, its 
officers, agents and employees, from paying over into the 
United States Treasury or to any other instrumentality of 
the United States any and all sums of money on hand der¬ 
ived from premiums paid by holders of policies of war 
damage insurance issued by the defendant. 

b. To require the defendant War Damage Corporation to 
file an accounting of all its transactions from the beginning 
of its corporate existence to date so as to reflect the total 
premiums, including any renewal premiums, received and 
the expenditures made therefrom including all claims paid, 
stating the claims in at least three groups so as to show (1) 
Claims paid for losses sustained prior to July 1, 1942, the 
effective date of the insurance program (2) Claims paid 
for losses sustained on or after the effective date of the in¬ 
surance program for which there were policies of insurance 
in force and (3) Claims paid for losses sustained on or 
after the effective date of the insurance program for which 
there were no policies of insurance in force. 

c. To impress a trust for the pro rata benefit of all hold¬ 
ers of the defendant’s policies upon all moneys now in the 
possession of the defendant and derived from the payment 
of premiums for policies issued by defendant. 

d. To reform the various contracts of insurance (the 
plaintiffs’ and all others similarly situated with plaintiffs) 
so as to fix a fair rate of premium based upon the actual 
risk of loss which the defendant in fact assumed and which 
in the aggregate will not exceed losses actually incurred, 
loading charges to cover the costs of operation and man¬ 
agement, costs of distribution of the refund to policy-hold- 
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ers to be ordered by your Honorable Court and an allow¬ 
ance of reasonable counsel fees to plaintiffs’ counsel. 

7 e. To direct the payment of the net fund in the 

possession of the defendant after the deductions and 
allowance of the foregoing charges, together with any in¬ 
come or earnings therefrom, in the form of a refund of un¬ 
earned premium to the various policy-holders in the pro¬ 
portion as their respective interests therein may appear. 

f. To grant such further relief as to your Honorable 
Court may seem right and just. 

Philip M. Amram, 

716 Investment Building, 

I Washington, D. C. 

George W. Hoft, 

1600 Girard Trust Building, 

Philadelphia, Pennsylvania. 

Ward M. French, 

716 Investment Building, 

Washington, D. C. 

Guggexheimer, Untermyer, Goodrich & Amram, 

716 Investment Building, 

Washington, D. C. 

Of Counsel. 

• ••••••••• 
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FOREWORD 

# WAR DAMAGE CORPORATION —War Damage Corporation is a corpora¬ 
tion created by Reconstruction Finance Corporation pursuant to Section 5d of the 
Reconstruction Finance Corporation Act, as amended, herein called the “Corpora¬ 
tion.” Pursuant to Section 5g of the Reconstruction Finance Corporation Act, as 
amended, the Corporation is authorized to provide reasonable protection against 
loss of or damage to property, real and personal, which may result from enemy 
attack (including any action taken by the military, naval, or air forces of the 
United States in resisting enemy attack). The Corporation is prepared to offer 
such protection in accordance with the Regulations set forth herein, as may be 
amended from time to time by the Corporation. These Regulations contain 
appropriate instructions to Producers and Fiduciary Agents regarding the issu¬ 
ance of policies of insurance by the Corporation. Inquiries of Producers con¬ 
cerning these Regulations or any other matters relating to the Corporation’s 
program should be directed to a Fiduciary Agent. 

TERRITORY —For the present, insurance will be written on properties situated 
in the Continental United States of America, Alaska, Virgin Islands, Hawaii. 
Puerto Rico and the Canal Zone. 

EXPLANATION OF TERMS USED HEREIN 

APPLICANT —The term “Applicant” shall mean any person, public or private, 
including any individual, partnership, corporation, association. State, County, 
municipality, or other political subdivision, having an insurable interest in property 
eligible for coverage by policies of insurance issued by the Corporation pursuant 
to these Regulations and making application to the Corporation for such coverage 
on the forms of Application prescribed by the Corporation. 

INSURED—The term “Insured” shall mean any Applicant to whom a polio' 
of insurance is issued by the Corporation in accordance with these Regulations. 

PRODUCER —The term “Producer” shall mean (a) any authorized insurance 
broker or (b) any agent of a fire insurance carrier which has been appointed by 
the Corporation as its Fiduciary Agent, provided that such insurance broker or 
such agent is duly licensed in accordance with the legal requirements of the 
State, Territoiy or District in which he acts as a Producer. 

A direct writing Mutual Company or Reciprocal Exchange appointed by the 
Corporation as its FMudary Agent may also act as a Producer and may also 
designate another direct writing Mutual Company or Reciprocal Exchange as 
a Producer, provided any such Producer so designated shall be licensed as an 
insurer in the jurisdiction where it acts as a Producer. 

FIDUCIARY AGENT— The term “Fiduciary Agent” shall mean any insurance 
carrier (Capital Stock Insurance Company, Mutual Insurance Company or 
Reciprocal Exchange) which has been specifically appointed by the Corporation 
to act as its Fiduciary’ Agent under a “Fiduciary Agent Agreement.” Each 
Fiduciary’ Agent so appointed is empowered to receive Applications and remit¬ 
tances covering premiums, to issue Policies, and otherwise to transact such busi¬ 
ness of the Corporation in accordance with these Regulations. 

RULES 

ISSUANCE OF POLICIES 

Rule 1 —Policies may be issued only through a Fiduciary Agent. 

ONLY ONE POLICY PERMISSIBLE 

Rule 2 —Only one Policy shall be permitted to the Insured on any one property 
(or group of properties, if written blanket) and only one Policy shall be per¬ 
mitted to the Insured for any of the following types of coverage: 
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1. Properties ac fixed locations, and vehicles when specified (including pleas¬ 
ure aircraft or water craft while laid up ashore or afloat). (See Appli¬ 
cation WDC Form No. 2.) 

2. Property in transit. (See Application WDC Form No. 3.) 

3. Builders* risk on hulls. (See Application WDC Form No. 4.) 

4. Cargo stored afloat. (See Application WDC Form No. 5.) 

5. Hulls. (See Application WDC Form No. 6.) 

6. Growing crops and/or orchards. (See Application WDC Form No. 7.) 
APPLICATION FOR COVERAGE 

Rule 3—The Applicant shall apply for insurance through any Producer, on 
the appropriate Application forms prescribed by the Corporation. Three copies 
of the Application and, in any proper case, six copies of the Schedule (WDC 
Form No. 11) shall be signed by the Applicant. TTie forms of Application will 
be supplied in sets, consisting of three numbered copies of the Application (num¬ 
bered 1, 2 and 3) and three attached tickets (numbered 4, 5 and 6) which will 
correspond to the upper part of the Application. The Producer shall complete 
the Application and ticket forms in one operation, complete and attach the copies 
of the Schedule (if any), and retain the No. 3 copy of the Application. No. 1 
and No. 2 copies of the Application and all three copies of the ticket shall be 
mailed to the Fiduciary Agent. 

“Construction” and “Occupancy'” classification code numbers are specified in 
“Appendix A” (which is made a part of these Regulations) for each class of 
property or risk. The Produce* shall insert in the spaces provided therefor in 
the Application and the Schedule (if any) the proper code numbers. The 
Producer shall also insert in the space provided therefor in the Application and 
fhe Schedule (if any) the appropriate coinsurance percentage as explained in the 
Application. Applications transmitted by the Producer to the Fiduciary Agent 
shall be accompanied by cash, money order, or check in full payment of the 
required premium. Money orders and checks shall be drawn to the order of 
the Fiduciary Agent to which the Application is transmitted. The Application 
and the Schedule (if any), a copy of which shall be attached to and form a part 
of the Polio - , will contain the only description o'. the property insured, and the 
Producer shall make certain that the Application contains all descriptive infor¬ 
mation required thereby. 

E F F E CTIVE DATE AND TERM OF INSURANCE 

Rule 4 —The Producer's acceptance of the Application does not constitute a 
binder. The insurance applied for shall take effect on the “Effective Date,” at 
noon standard time, at the place where the property is located, and shall termi¬ 
nate 12 months thereafter at the same hour. (For term of transit risk coverage, 
see Application WDC Form No. 3.) (For cancellation provisions, see Rule 6c) 
If the Application has been properly completed and is accompanied by full pay¬ 
ment of premium, the “Effective Date” shall be the date on which the Application 
is received and date-stamped by the Fiduciary Agent (but in no event earlier than 
July 1, 1942), unless a later date is requested in the Application. 

POLICY FORM AND COVERAGE 

Rule 5 —Insurance will be written only on the form of Policy prescribed by 
the Corporation. (See specimen form of Policy - , WDC Form No. 1, appended 
to these Regulations.) The Policy will cover only direct physical loss of or 
damage to the property insured. The Policy does not provide consequential 
coverage, such as use and occupancy, rent and rental value, or coverage for other 
indirect losses. 

CANCELLATION 

Rule 6— The Policy may be cancelled, upon the request of the Insured and 
surrender of the Policy, only in case of change in ownership of the property or 
the Insured’s interest therein. If the Policy is issued in violation of these 
Regulations, the Policy may be cancelled by the Corporation by delivering or 
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mailing; to the Insured and to the loss payee (if any) at the address given in the 
Application, five days’ written notice. In the event of cancellation, the pro rata 
“Net Premium” shall be returned. 

NET PREMIUM 

Rule 7 —The terra “Net Premium” shall mean: the Gross Premium less (a) 
the Producer’s service fee (5%—subject to the minimum and maximum provided 
in Rule 13), and (b) the Fiduciary Agent’s expense reimbursement (3J4%— 
subject to the minimum and maximum allowable in accordance with the “Fidu¬ 
ciary Agent Agreement”). 

REDUCTION OF OR ADDITION TO POLICY AMOUNT 

Rule 8—The Policy may, upon application, be reduced in amount in the 
event that the Insured disposes of or changes his interest in any of the property 
covered by the Policy and the return premium due the Insured shall be calcu¬ 
lated on a pro rata “Net Premium” basis. The Policy may, upon application, 
and upon payment of the proper premium, be increased in amount, subsequent to 
the “Effective Date,” to cover property in additional amounts or at additional 
locations. Reporting forms of policies will not be issued. No Producer’s service 
fee or Fiduciary Agent’s expense reimbursement shall be paid on additional pre¬ 
miums. No payment shall be required by or made by the Corporation where 
the additional or return premium is less than fifty (50) cents. »(For application 
forms covering reductions or additions, see WDC Form Nos. 8 and 9.) 

BLANKET INSURANCE 

Rule 9—Where more than one property is under the same ownership whether 
at one or more locations, all such properties may be insured under one Policy 
for an amount of insurance covering blanket on all such properties, provided 
the Application (and the Schedule, if any) shall set forth the approximate dis¬ 
tribution of the total coverage on all such properties according to the respective 
States, Territories, possessions, and coded cities of location. The rate for 
blanket Insurance shall be the rate for the highest rated building or location. 
The “Pro Rata Distribution” clause in the Policy applies with respect to blanket 
insurance written subject to less than 90% Coinsurance. 

OWNERS OF MORTGAGE OR FINANCIAL INTERESTS 

Rule 10—Policies may be issued to mortgagees or other holders of security 
or financial interests in property eligible for coverage under these Regulations. 
The rate shall be determined according to these Regulations on the basis of the 
coded classification of the property and risks covered and the coverage shall be 
subject to all the conditions of the Policy. If blanket policies are issued covering 
mortgagee or other financial interests, the provisions of these Regulations relating 
to “Blanket Insurance" shall apply. (See Rule 9.) 

LOSS PAYABLE CLAUSE 

Rule 11—The Application forms include a loss payable provision, and in any 
case where the Applicant desires that payment under the Policy be made to any 
party in interest in addition to the Insured, the loss payable provision must be 
completed properly. No “mortgagee clause” will be attached to the Policy. 

LOSS ADJUSTMENTS 

Rule 12—In the event of loss, the Insured shall give immediate written notice 
to the Fiduciary Agent through which the Policy was issued, and the Insured 
shall comply with the provisions of the Polio - relating to “Requirements in Case 
of Loss.” Adjustment and settlement of the loss will be effected in accordance 
with the Corporation’s established procedure. 

SERVICE FEE TO PRODUCER 

Rule 13—The service fee to the Producer shall not exceed 5% of the 
premium, with a minimum fee of $1.00 per Policy, and a maximum fee of 
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$1,000 per Polio. - . The service fee shall not be deducted from the remittance 
which accompanies the Application. The service fee may be paid on ejich Policy 
issued, and shall become due upon the issuance of the Policy and shall be payable 
on or before the 20th day of the month followin';. Service fees shall be paid on 
renewals. Service fees may be paid only to Producers. (For provisions relating 
to service fees in connection with additional or return premiums, see Rule No. 8.) 

MINIMUM PREMIUM 

Rule 1-1—The minimum premium shall be $3.00 per Policj*. 

OTHER INSURANCE 

Rule 15—The “Other Insurance” clause of the Policy provides that if there 
is any other insurance covering the property, whether prior to. subsequent to. 
or simultaneous with the insurance under the Policy, which in the absence of 
the insurance under the Policy would cover the loss or damage covered by the 
Policy, then the insurance under the Policy becomes “excess insurance" and does 
not apply except over and above such other insurance. 

REPORTING FORMS PROHIBITED 

Rule 16—Reporting forms of policies will not be issued. 

LIMITS OF COVERAGE FOR VESSEL PROPERTIES AND 
CARGOES STORED ON VESSELS 

Rule 17—Insurance provided by the Corporation covers the vessels or craft 
or cargo hereinafter described while confined to the limits of the harbors or 
other inland waters of the United States, as defined in Section 2 of the Act of 
Congress of February 19. 1S95, and set forth in the Pilot Rules for Certain 
Inland Waters as issued by the Department of Commerce, or while confined 
to the Great Lakes (including the waterways connecting them, and their harbors 
and tributaries in the United States), or while confined to harbors and inland 
waters of the Canal Zone, Puerto Rico, Virgin Islands and Territories of 
Hawaii and Alaska: 

(a) Vessels used exclusively for storage, housing, manufacturing or generat¬ 
ing power. 

(b) Pleasure craft (including vessels utilized for pleasure fishing, but exclud¬ 
ing those employed in commercial fishing), but only while laid up afloat 
or ashore. 

(c) All vessels or craft while under construction until delivery by the 
builder or sailing on delivery or trial trip, whichever shall first occur. 

(d) Cargoes on vessels described in (a) above. 

POLICY EXCLUSIONS 

Rule 18—Unless otherwise specifically provided in writing thereon in accord¬ 
ance with these Regulations, the Policy shall not cover accounts, bills, currency, 
deeds, evidences of debt, securities, money, bullion, stamps, furs, jewelry, pre ious 
and semi-precious stones, works of art, statuary, paintings, pictures, etchings, 
antiques, stamp and coin collections, manuscripts, books and printed publications 
more than 50 years old, models, curiosities, objects of historical or scientific 
interest, pleasure water craft, pleasure aircraft, standing timber, growing crops, 
orchards, or any real property which is not a part of a structure or building. 
Provisions for coverage by separate Application or endorsement with respect to 
some of the foregoing excluded types of property are set forth in Rule 23, Rule 
24. Rule 25, Rule 26 and Rule 27. These Regulations make no provision for 
insurance with respect to other excluded types of property. 

RATES 

Rule 19—The rates for coverage under the Policy shall be determined accord¬ 
ing to the construction classification, occupancy classification, and coinsurance 
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requirements, all as set forth in “Appendix A”_jvhich b made a part of these 
Regulations. The Producer shall determine the proper rate for the coverage 
applied for under the Application and shall insert such rate in the appropriate 
space provided on the Application and the Schedule (if any). (For provisions 
relating to: “Construction Codes," see Rule 20; “Occupancy Codes," see Rule 
21; “Coinsurance Requirements," see Rn)r 22.) 

CONSTRUCTION CODES 

Rt7L£ 20—The Producer shall insert in the proper space on the Application 
and the Schedule (if any) the appropriate construction classification code num¬ 
ber, in accordance with the construction classification code numbers set forth in 
“Appendix A” which is made a part of these Regulations. In the case of a risk 
composed of different classes of construction, if not less than 75% of the total 
floor area (including basements) is of one class of construction, the risk mav 
be coded according to such predominating class of construction. Otherwise, such 
risk must take the class rate of the higher rated class of construction. The 
term “risk" shall mean a single building, or a group of building?, and contents 
situated at one location. 


OCCUPANCY CODES 

Rule 21—The Producer shall insert in the proper space in the Application 
and the Schedule (if any) the appropriate occupancy classification code number 
in accordance with the occupancy classification code numbers set forth in “Ap¬ 
pendix A" which b made a part of these Regulations. 

COINSURANCE CLAUSE 

Rule 22—The “Coinsurance” dause contained in the Policy does not appU 
to dwellings or farm properties, nor to the types of property described in Rule 2d. 
Rule 24, Rule 25 and Rule 26. 


COVERAGE FOR COMMERCIAL FURS, JEWELRY, ART OBJECTS, 

AND THE LIKE 

Rule 23 —Furs and jewelry of commercial dealers, and works of art, statuary. 
paintings, pictures, et chin gs, antiques, stamp and coin collections, manuscripts, 
books and printed publications more than 50 years old, models, curiosities, and 
objects of historical or scientific interest, when owned by commercial dealers, 
cultural institutions, or, when open for public dbplay, bv private persons. ma\ 
be specifically covered, provided the Application or the Scnedule attached thereto 
sets forth separately the description, location and the amount of coverage of 
the property to be so covered. The limit of coverage shall be $5,000 for am 
one article and the limits of coverage for ipy one interest at any one location 
shall be as follows: 

Works of art, statuary, paintings, etchings, pictures, and 

antiques .,.....$100,000 

Jewelry- .....$100,000 

Furs . $100,000 

Stamp and Coin Collections, manuscripts, and books and printed 

publications more than 50 years old.$100,000 

Models, curiosities, and objects of historical or scientific interest.$100,000 


In any such case the Fiduciary Agent shall attach to the Policy a separate 
endorsement (or endorsements) extending the coverage of the Policy to include 
each type of such property so listed in the Application and/or the Schedule, 
subject to the foregoing limits of coverage. Such endorsement shall also state 
that the “Coinsurance” clause and “Pro Rata Distribution” clause, both of 
which are a part of the F'licy, shall not be applicable to the property covered 
under the endorsement. Such endorsement shall be in the form set forth in 
Rule 27. 
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COVERAGE FOR PRIVATELY OWNED FURS, JEWELRY, ART OBJECTS. 
AND THE LIKE 

Rule 24— Furs, jewelry, works of art, statuary, paintings, pictures, etchings, 
antiques, stamp and coin collections, manuscripts, books and printed publications 
more than 50 years old, models, curiosities, and objects of historical and scientific 
interest, when privately owned, may be specifically covered, provided the Applica¬ 
tion or the Schedule attached thereto sets forth separately the description, loca¬ 
tion and the amount of coverage of the property to be so covered. The limits of 
coverage shall be $5,000 for any one article and a total of $10,000 for any one 
interest with respect to any and all of the foregoing types of property. In any 
such case the Fiduciary Agent shall attach to the Policy a separate endorsement 
(or endorsements) extending the coverage of the Policy to include each type of 
such property so listed in the Application and/or the Schedule, subject to the 
foregoing limits of coverage. Such endorsement shall also state that the “Coinsur¬ 
ance” clause and “Pro Rata Distribution” clause, both of which are a part of 
the Policy, shall not be applicable to the property covered under the endorsement. 
Such endorsement shall be in the form set forth in Rule 27. 

COVERAGE FOR PLEASURE WATER CRAFT AND PLEASURE AIRCRAFT 

Rule 25—Pleasure water craft and pleasure aircraft may be specifically 
covered while laid up ashore or afloat provided the. Application or the Schedule 
attached thereto sets forth separately the description, location and the amount 
of coverage of the property to be so covered. The limit of coverage shall be 
$10,000 for any one craft. In any such case the Fiduciary Agent shall attach 
to the Policy a separate endorsement (or endorsements) extending the coverage 
of the Policy to include each type of such property so listed in the Application, 
subject to the foregoing limit of coverage. Such endorsement shall also state that 
the "Coinsurance” clause and “Pro Rata Distribution” clause, both of which are 
a part of the Policy, shall not be applicable to the property covered under 
the endorsement. Such endorsement shall be in the form set forth in Rule 27. 

COVERAGE FOR GROWING CROPS AND ORCHARDS 

Rule 26—Growing.crops and orchards may be specifically covered, provided 
the separate form of Application for insurance covering growing crops and 
orchards is completed by the Applicant. The limit of coverage shall be $100,000 
for any one interest. 

FORM OF ENDORSEMENT FOR EXCLUDED PROPERTY 

i Rule 27—All endorsements attached to the Policy for coverage pursuant to 
the provisions of Rule 23, Rule 24, or Rule 25, shall be in the following form: 

“This policy is hereby extended to cover 

(Insert description of property) 

subject to a limit of loss not exceeding $. for any one 

article (craft). The “Coinsurance” clause and the “Pro Rata Distribu¬ 
tion” clause contained in this policy are not applicable to the property 
covered by this endorsement. All other terms and conditions of this 
policy remain unchanged. 


«« 

(Authorize*l Fiduciary Amt) 


“By." 

The dollar amount which shall be inserted in the blank space of the foregoing 
form of endorsement shall be the amount of coverage applicable to the property 
described in such endorsement, or the limit of coverage specified in Rule 23, 
Rule 24, or Rule 25, as the case may be, whichever is the lesser. 
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EXPLANATION OF PRO RATA DISTRIBUTION CLAUSE 

Rule 28—The effect of the “Pro Rata Distribution” clause is to distribute 
proportionately the amount of insurance where more than one building, structure 
or place is covered under one blanket amount. This clause has the effect of 
prorating the total amount of the insurance in the proportion that* the value 
of each building, structure or place bears to the total value of all buildings, 
structures or places insured. The following is an illustration: 

If there is $100,000 worth of merchandise in two buildings, and blanket 
insurance is in force in the amount of $50,000, and if the value is distributed 
between the two buildings as follows: 

In building A—Value .$ 75.000 

In building B—Value. 25.000 

Total Value.$100,000 

the ”Pro Rata Distribution” clause distributes the $50,000 insurance as follows: 

75/100 of $50,000 In Building A.$37,500 

25/100 of $50,000 in Building B.$12,500 

In other words, the effect of the “Pro Rata Distribution” clause is the same as 
if the property owner had carried insurance under two specific items, one for 
$37,500 covering in building A, and one for $12,500 covering in building B, 
instead of the one $50,000 blanket amount. 

EXPLANATION OF COINSURANCE CLAUSE 

Rule 29—The effect of the “Coinsurance” clause is to assess equitably the 
cost of the insurance. The following is one illustration: 

Value . $10,000 

Insurance required by (50%) Coinsurance Clause. 5.000 

Insurance actually carried . 5 000 

Loss . 1.000 

In this case, the property owner has carried sufficient insurance to comply with 
the 50% “Coinsurance” clause and, therefore, the loss of $1,000 would be paid 
in full. 

The following is another illustration: 

Value . $10,000 

Insurance required by (50%) Coinsurance Clause. 5.000 

Insurance actually carried. 2.500 

Loss . 1.000 

In this case, since the property owner has carried only one-half of the required 
amount of insurance, he would collect but one-half of his loss. The property 
owner would then recover only 50% of his loss, or $500. 

In the case of a total loss under either illustration, the property owner would 
collect the face amount of the policy. 
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APPENDIX A 


RATE SCHEDULE—See pages 2 to 5 inclusive. 
CONSTRUCTION CODE 

For the purpose of determining rates for coverage, risk* shall be coded 
as to construction as follows: 

Coverage on or in buildings or structures of fire resistive 
construction according to fire insurance standards. Code 1 

Coverage on or in buildings or structures of any other con¬ 
struction, and property in the open...Code 2 

In the case of a risk composed of different classes of construction, if 
not less than 75% of the total floor area (including basements) is of 
one class of construction, the risk may be coded according to such pre¬ 
dominating class of construction. Otherwise, such risk must take the 
class rate of the higher rated class of construction. (See Rule 20.) 

(The term “risk” as used herein may be construed to mean a single 
building, or a group of buildings, and contents situated at one 
location.) 


COINSURANCE CREDITS 

Rates are based upon the use of the 50% Coinsurance clause, which is 
the minimum permissible, except as otherwise specifically provided herein: 

For 80% Coinsurance clause, deduct 30% from the base rate. 

For 90% Coinsurance clause, deduct 35% from the base rate. 

For 100% Coinsurance clause, deduct 40% from the base rate. 


SPRINKLER CREDIT 

If not less than 75% of the total floor area (including basements) of 
the risk is equipped with a system of automatic sprinklers, deduct 10% 
from the base rate. 


BLANKET POLICIES 

Blanket policies take the rate <>f the highest rated building or location, 
(bee Rule f.) 
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Coded City, State, Territory and Poisesrions Code* 


ALABAMA 


01 Rirmincham NE\ ADA .• • • 

02 Remainder o£ state j^y HAMPSHIRE .48 


ALASKA _ 

ARIZONA ... 
ARKANSAS . 
CALIFORNIA 


COLdtASO ... 

CONNECTICUT 

DELAWARE 

DISTRICT OF 
COLUMBIA 

FLORIDA - 

GEORGIA 


0} 

04 

05 

06 Lot An*tles 
07 Oakland 
08 San Francisco 
09 Remainder of state 

.10 Denver 
11 Remainder of state 

.12 

.13 

.14 

.16 

,J7 Atlanta 
13 Remainder of stau. 


HAWAIIAN ISLANDS 19 


NEW JERSEY -49 Jer>ey City 

50 Newark 

51 Remainder of state 

NEW MEXICO .52 

NEW YORK .53 Buffalo 

54 New York City 

55 K.che*ter 

56 Remainder oi state 

NORTH CAROLINA S7 

NORTH DAKOTA 58 

OHIO .59 Cincinnati 

60 Cleveland 

61 Columbus 

62 Toledo 

63 Remainder of state 

OKLAHOMA .64 

ORECON .65 Portland 

66 Remainder .it -tale 


IDAHO . 

.20 

ILLINOIS . 



22 Remainder of state 

INDIANA . 

.23 Indianapolis 


24 Remainder of state 

IOWA . 


KANSAS . 

.26 

KENTUCKY 

.27 Louisville 


28 Remainder of state 

LOUISIANA . 

.. .29 New Orleans 


JO Remainder of state 

MAINE . 

.31 


PANAMA CANAL 
ZONE ..67 

PENNSYLVANIA ... .68 Philadelphia 

69 Pittsburich 

70 Remainder of state 

PUERTO RICO .71 

RHODE ISLAND .72 Providence 

73 Remainder of state 

SOUTH CAROLINA ..74 

SOUTH DAKOTA ....75 

TENNESSEE .76 Memphis 

77 Remainder of state 


MARYLAND .32 Baltimore 

33 Remainder of state 

MASSACHUSETTS ...34 Boston 


TEXAS 


,.78 Dallas 

79 Houston 

80 San Antonio 


MISSISSIPPI 


BLANKET 


35 Remainder oi state 


81 

36 Detroit 

UTAH . 

, ..82 

37 Remainder of state 




VERMONT . 

i • • S3 

.38 Minneapolis 



39 St. Psul 

VIRGINIA . 

.. .$4 

40 Remainder of state 

VIRGIN ISLANDS 

*5 

.41 

WASHINGTON 

86 

.42 Kanaas City 


87 

43 St. Louis 

WEST VXRCtNIA 

88 

44 Remainder of state 

WISCONSIN 

k9 



*•0 

.45 



.46 

WYOMING 

.91 

.99 (Allocate by cities 

FLOATERS . 

...IS 


and States) 


I > 
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No._ 


J®ar ©amage Corporation 
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1 ISSUED TO.. 

2 U»B itfdffai: _ 


*T I>wllMUi TIubm Ch|«iIUi (rani to lMto. slifOt 
* ■■■■!!*, Wnto HIM fV» "Cwyamlia*) 


WASHINGTON, D. a 


(herein alH the 


3 Effective date: . 



Aneet: f 

+r,L£. 

Adrrt*7 

20 Countersigned this . day of . 


VAX DAKACZ O^O^r.O’ 



*5^ 


Frcuiioit 


- 19.. 


21 .. 


22 


(Autlmmcd Fiduciary A^cnl) 

By.. 


♦ 3a Coni&crffticn of the payment of the p^jjum. {he Corporation HfWi to indemnify the Insured, end 

5 legil representatives, against direct physical Wm or d^jj^e to the property described in the artaclttd application 

6 which may result from ZNZXT ATTACT fof CLCllWG AWT ACTIOH TATXW BT TKZ MILITARY, WAVAL 

7 OX AS FORCXS OF TUX UW I T X2> XFATX^rfcXSISTTWG SNIMY ATTACT. 

8 This insurance shall take effecf^^*eheEffective date herein stated, at rn«on, standard time, at the place 

9 where the propert y is located. ihal^^pfamate twelve months thereafter, at the same hour. 

10 The representations. trrraAsrMnt additions of the application attached lirrrto shall he a part of this policy, and. 

11 except as Otherwise herrj^provi»L,this policy shall cover the property described in the application, for the amounts 

12 therein stated, while loc^Sa^Xthe place(s) stated in the application, but not elsewhere. 

13 Assignment of this shall not be valid except with the written consent of the Corporation. 

14 The provisions printed on the following pages are made a part of this polwy. and this policy shall also be 

15 subject to such other provisions, stipulations and agreements as may be added hereto, over the signature of a duly 

16 authorised Fiduciary Agent. 

17 3n iPltltCSS 39{)Crt0f # the Corporation has executed tliis policy, but \h»s policy shall not be valid unless 

18 countersigned by a duly authorised Fiduciary Agent of the Corporation. ^ 
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The Reconstruction Finance Corporation Act, as amended, provide': 

Sec. 16. (a) Whoever makes any statement knowing it to he false, 
or whoever willfully overvalues any security, for the purpose of ob¬ 
taining for himself or for any applicant any loan, or extension thereof 
by renewal, deferment of action, or otherwise, or the acceptance, 
release, or substitution of security therefor, or for the purpose of 
influencing in any way the action of the corporation, or for the purpose 
of obtaining money, property, or anything of value, under this Act. 
shall be punished by-a fine of not more than $5,000 or by imprison¬ 
ment for not more than two years, or both. 
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W(>r Fm» No 1 
]ml7 I9«i 


No. 8-70- 


3040 


ExHiBiT- ‘8" 


Mat damage Corporation 


(A cor^nlloa cr**t*4 >7 
AKMitrect-M 7iuac« 


Tiiun Cafyerattoa 

Act. « - 


Mart 


WASHUT GTOH, D. C. 




% 


;i ISSUED TO: . .11 .gnoylos & Sylvia aifee« 0 H&jnf» 

(herein called the ^ 

2 Mail address: .5JBbT.X<a!T...Cone Lane. Boacao nt. DeUjfca rtTC St 




j to,:.Ju ly 22nd , 19*2 


Je 1 


4 Jn Coxcriberatton of ^ payment of the premium, the Corporation agrees to indemnify the w 

5 legal representatives, against direct physical loos of or damage to the p ro p e rt y described in the 

6 which may result from XXX3C? ATTACK ZKCLUDIHG AST ACITOH tattww BT *nit wwrm , XATAL 

7 OK AIR FORCKS 07 TEX UKIT1D STAIXS IK RXESTIHG DUCT ATTACK. 

8 This insurance shall take effect 00 the effect i ve data herein ft*** mi atandard , at tf» pw 

9 where the property is located, and shall terminate twelve months thereafter, at the hoer. 

10 The represe n tations, terms and conditions of the application attached hereto «h«n be a pert o! Hm policy, 

11 except as otherwise herein provided, this policy shall cover the prop er ty described m the Sar the ———r 

12 therein stated, while located at the place ( 1 ) stated is the application, bat sot elat e hit 

13 Assignment of this policy shall not be valid exce p t with the wr i tten of the Corporation. 

14 The provisions printed on the following pages are made a part of tins policy, and this policy <■*»*■ be 

15 subject to such other provisions, shyuiariaos and agreements as nay be wfrW bwrfie, over Ha signaase of a >vv 

16 authorized Fiduciary Agent. 

17 3s the Corporation has cxrrutrd this policy, b* this policy shall tat be 

18 countersigned by a duly authorized Fiduciary Agent of the Corporation. 


19 


Attest: 


4"' 


Secretary 


20 Countersigned this -2.7t&- day of 

21 ... 


The Fraakfia Fa 

< Authorized 


-July.— 1940- 

ainniii^y. 


22 


By- 



Agent) 


26 
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P>C 2 


AXOCXT 07 

LOU 


of the 


The amount of tau shall not 
exceed the Kt»l cash nhe of 
the property nor the interest 
Insured therein at the time o( lota, nor the 
it srooM coat to repair or replace the property 
•nth material of like kind and quality within a reason- 
•hie time after the loea. No allowance aha!! be 
for compensation for loaa of oar. loaa of 
from delay or det er ioration, 
of market, ces sa tion of work, feta¬ 
tion of price or value. in tan opt ion of hutmrus or maaafac- 
mre or occupancy. or for consequential loaa. No allowance 
lhal! be aude for any increased coat of repair or rccon- 
itmction by reason of any ordinance or law regulating 
touatruction. nae or repair. 

COI ClfUfll T Tbia policy shall be void if. 

02 TXABD whether before or after a loaa. 

the Insured has wilfully con¬ 
cealed or miarepreaented any material fact or circmn- 
itance coo c er a inc this insurance or the sabject thereof, 
or the interest of the Injured therein, or in case 
»f any (rand or false swearing by the Insured relating 
thereto. I 

7207X2TT Unless specifically provided In 

X2CLUDXS writing hereon, this policy shall 

not cover s cc o uuts . bills, cur¬ 
rency, deeds, evidences of debt, securities, money, bullion. 

fen. jewelry, precio us and semi-preciona stones, 
of art. statuary, paintings, pictures, etchings. 

sad coin coOoctiona. m a nus cripts, books 
lies Lions more than SO yean old. models, 
objects of historical or scientific i 
me water craft, pleasure aircraft, stand in 
crops, orchard*, or any real p e opeity which is not a part 
»f a s t ructarc or Wilding. 

nsETlt The premium repaired by the 

regulations of the Corporation 
■hall be paid in fall prior to the effective date. If a check is 
I of premium and such check is not hoo- 
ation for the faO a moun t th er eo f , this 
policy ahull be void. 

mm HOT The Corporation aha2 not be 

COTUX.? liable for loos c aus ed directly 

or indirectly by: 

(a) blackout; burglary, robbery, theft, larceny, pillage or 
looting; sabotage, v a nda l i sm or malicious tpischirt: or 
(h) Degree of the Insured to use all reasonable means 
to save and p r ese rv e the propel ty after damage resulting 
from thr perils h er e in covered. 

220 UTi If any item of i — nn n ee coven 

DI2TX2XUTIOX blanket in or on more than one 

building, structure or place, the 
■mat of inonr unce under such item ahull attach in or on 
each building, structure or place in that proportion which 
the value of the property in or oo each said building, struc¬ 
ture or place shall bear to the value of all of the property 
con red by such blanket item. 

This pro rata distribution clause shall not apply if this 
policy is subject to 90% or 100% coinsurance, 
cons?*ANCX The Corporation shall not be 

liable for a greater proportion 
of any loaa then the amount of insurance under this policy 
bears to the stipulated percentage of the actual cash value 
of the property described in the application at the time when 
such loss occurs. The stipulated percentage shall be 


SS the percentage of coinsurance stated in the application. If 
S9 the claim for loss is both lea* than $10,000 and less than 

90 2% of the total amount of insurance upon the property dr- 

91 scribed in the application, at the time soch lost occurs, oo 

92 special inventory or appraisal of thr undamaged prop- 

93 erty shall be required, and if the property described in 

94 the application consists of two or more items, the provisions 

95 of this paragraph ahall apply to each item separately. 

96 The provisions of this coinsurance clause shall not apply to 

97 dwellings comprising less than five family units, nor to (arm 

98 properties. 

99 OTIXX XXSUXAJfCX If there it any other insurance 

100 covering the property insured 

101 bcrctmder, whether prior to, subsequent to. or simultaneous 

102 with this insurance, which in the absence of this insurance 

103 would c o ve r the loaa or damage hereby covered, then the 
1M Corporation ahall not be liable hereunder for more than the 

105 excess over and above soch other insurance. 

106 X02TGA0X 02 If the application provides that 

Xff OTXX2 IXTX2XXT3 loss hereunder ahall be payable 

108 in whole or in part to a payee 

109 other than the Insured, and the Insured fails to render proof 
IK) of loss within the time required by this policy, such payee 

111 shall, upon notice, aa if named as the Insured herein, render 

112 proof of loss as herein specified within sixty days thereafter. 

113 and ahall be subject to the provisions hereof as to examina- 

114 tion under oath, appraisal, time of payment, and bringing suit. 

115 CAXCXLLATIOX This policy may be cancelled 

116 upon the request of the Insured 

117 and surrender of this policy, only in case of change in own- 

118 erthtp of the property, or in the Insured's interest therein. 
159 II this policy be issued in violation of the regulations 

120 of the Corporation in effect at the time of issuance. 

121 this policy may be cancelled by the Corporation by 

122 delivering or mailing five days* written notice to the Insured. 

123 sad to the loss payee, if any. at the address given in the 

124 application. In the event of cancellation, the net premium 

125 shall be prorated and r cter m d in conformity with the rrg- 

126 stations of the Corporation. 

127 2XQUI2XXXXTS IX la the event of loss, the Insured 

128 rm 07 LOSS shall give immediate written 

129 notice to the Corporation, fur- 

130 aiah a complete in ve n tory of the destroyed, damaged and 

131 imdamaged p rop e rty, stating the quantity, cost and actual 

132 cash value of each article and the amount claimed thereon. 

133 and 6 k with the Corporation a proof of lots within 60 days 

134 after the Ion. unless such time is extended 67 the Corpora - 

135 tion in writing. Soch proof of loss, signed snd sworn to 

136 by the Insured, shall state the Insured's knowledge and be- 

137 lief aa to the time and origin of the loss, the interest 
IX of the Insured sod all others in the property, the actual 

139 cash value of cadi item thereof and the amount of loss 

140 thereto, and all contracts of insurance covering sny of such 

141 property. If required, the Insured shsll furnish verified 

142 plant and specifications of any buildings, fistures or machin- 

143 cry destroyed or damaged. as often as may be required. ex- 

144 bibit to any person designated by the Corporation all that 

145 remains of sny property herein covered; submit to examins- 

146 tiooa under oath by any perion named by the Corporation 

147 and subscribe the tame; and. at often at may be required. 

148 produce for examination all books of account, bills, invoices 

149 and other vouchers, or certified copies thereof, if originals 

150 be lost, at such reasonable time and place at may be des- 

151 ignated by the Corporation, and permit extracts and copirs 

152 thereof to be made. 


(Continued on Page 4) 
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_WAR DAMAGE CORPORATIO N We ihiog too, D. C ._ a 

Date Premium Insurance *«4 »i»i v. tW _ 

Deposited:__ _ Effective Date: _j||l 2° ]Qi~* eelVCL t** Jj-, J* 3040 _ 

APPLICATION iS~MAt>EFOR INSURANCE AS FOLLOWS: 

IL Name of Applicant: .BllM*ll B. X&OtltS find Bjlvia EDOVleS^ HlS *1X9... . 

!•■ I #1. iSdtrf inn, ( M> |t«|,r.K I 

^ Mail Addrrn:.5.3arley Cone Lane Bosemont Delaware. I?ju.. 

<S:v*m» 'l'»4 OflM '< •uwtr* (S •***) 


3. Location of Property: ... . SfiJUO . ....... 

H r»f»l, At# UretjMi i • «U*t.f T _ «< .* T.^) _ ti -m^) (Slate) 


Occu. Code | Convt. Cock 

c «*•*%. 

S^^nnWirr 1 'r. 

AotoufC o« IVlicy 

Kdtc 

I'rttni im 

V -WMHW 



01 ! 2 

No 

No 

9,000.00 

.10 

9.00 

w^OO 



.... __ 1. 

f* 

. 

* 


* .J 

t. 




Srt letfmniwM m • * ** *** Witvf l«r Jau to U inn»l i* ak*«« bl«i« 


$. ^SLnJrCS^ , ...-..J^..RicLard.Jordao^ .l27 S, 5th St., Philadelphia, Pa.. 


Fiduciary A^mt:. PranVIln PI re Insurance Cq. 


6. Deacriptioo of Property: (See (h), (*•). (h), *i) and (j) on reverse ) 


r 6,000 on Dwelling Building 

2,500 on Dwelling Contnnta 

500 on 1939 Chevrolet Sedan 
Serial #14 JA 0101 
Lotor #1928912 


7. Lo» jwj-aMe to: ..„..J^fft..Laa.u;ranca Company., of., Virginia. 

..Dn..l^uiLilng.. it.cn..only.. 

3. Add res of low payee: ..Bichr.Ond ....YlXsLnlC. 

9. Appircaaf^ intereaCj^jjh* Jrvi ibed property; ..QTdflJTff.... 


?nrerr* m*y appear. 


(julc eMlwr %mmr « n*i«rt mt luMrwC U«# epar* iKwi^al ww rf 

ia IF THIS APPLICATION HAS BEEN PROPERLY COMPLETED, AND IS ACCOMPANIED BY RJLI. PAY 
MENT OF PREMIUM, the insurance shall become effective it noun on the day th.'j applicant'll t» "\n. ol I*/ ’lie Hduciary 
Apnt and date-aumpeU (but in no event prior to July 1, 1942), unlei* a later date i-. rotuotol. <> tolUm*. .. 

II. This application ahall become a part of the policy, and ia made .object to the tr.-ro* anJ c<ai.!.:ioii. .m tire ,ever<e ode hereof 
and any achedule attach-..! hereto. The applicant warrants that all statement, contained Urem arc true r.d -orovt. 


The Fwvkum Fire Oipmy 



KkhwiMf AffM 


AaU'vet/ol JuiMUte 

ST.C REVERSE SIDE 


Date-.. .T.Uly . 20 , 1942 


AppVmf 

By^ticni.ior Busaoll k Sylvia Knowle* 

Itolt 
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BEAD CABEFULLY 


(*>— TH3 AmJCATJON SHALL 55 SIGNED Si TUHJCATB IT THE APfUCANT. 

Oh -oeaojynoN and location 

TUa at' applies do* 1* far **• mtr far wary kaai^ a «asd I 

Uaa(tfa< aod raluad. Vtkidas an esrand akmat Irani witkia A* i 



Aick A* Caryi 
wackarqrpcW 

(a)—APPLICATION COVESINC MOBS THAN ONE PtOmXTY OS EXCLUD6D 720K3TY 

r* **• •™* ***• »pyl«*«i*o i* wrisra to cavar mot* Aaa aoa praparty (a baaldiae aad in “cawltisa.* aa * 

i* ?"*“!* I?'* *** p<»prry). •» •< «hia appltcatiaa cavar* prapCTTy nd«M aadar tbo pal icy but aad* il%>li 
” Xtjalannat, mii proparun ra t trid abail ba separately described aa a ackrdala. WDC Tara No. 11. ux cay 

ai«aad aad separately attacked i* tbra applies boa aad in capita aad tka required -— abeald ba aac fsrA 

aa A* ackadaie. 


i vaklda* ara i 
tadaa lacaari. 


i> (I) 


ad wkfck 

ia Aa epacr 


a a(Pip<i aaa u a t ml ntna|i, prraiaa, aad coaaaiaaiaa 
■” karti mi ltaaa 4, aa tka fact of tkia applies*!**. aad tka 



* paaycatica aa aaaarad, iadadiac Aaa# wrlraa arc ia Bora tkaa aaa lacatka i 

'atari ana by Scam, Territories, paaaaaaaaaa, aad cad a d caaiac akail ba made a pan ad Aa irkadala. 

(d>— occur anct cccc 

^sak* an wiW *a « e * i f l* c a* tkair acevpaacy. 

Ba^lariao* toetaia a baa mi At a oca a aac? tlaaa i t ta iiaca, aad A* apprapriata coda anaku act 
taaaacad A Aa "Oorapaacy Cade" kite* ad Ira 4af da appioealioa mi aa «ba sckadel*. 

{a)—C0NSI*UC73ON CODE 

Tiayandua art diridad iaca taa daaaac wkh mpact t* cDsetructioa. Tka appnpriaw coda__ 

vmwiaa toda* b rac t ad lira 4 ad Aoa appli nti aa aa aa Aa ackaduia accordiac to tka foUawiac cadapi 

1—Fin rraiatira; !—Ordiaary 

Caank Aa XtgaUfiaaa far furtkar details, aad atbtr iaatrocbaaa if r oaar r ue b aa is ad nAad ekara 


ardiac aa Aa 



tkia application ar aa At ackcdaia aa ladio 
a 105 b credit ia allowed ia 


in fanCy 


U Aa 


if Aa p iapacr j b 


Tka pear l aiaoa mi Aa Cataaoraaot dauat da ana apply to farm properties ar to dwellia£> wkicb 11 aerial 
AX ackat prapartiaa wffi ba stAjact to Aa iOfm Coiaaoraaoa daaaa aaaaoi a bibber pcrcratac* ia 1 ilaiaai 

Caacait pradacar raapactiac reduced ratta far bicker Coioauraaca parcaataxaa. Tka Xrgulatjaaa coetaia 

l iana . 

(C>—XFUNUJO; CSSOiT 

iaaatt "Yaf ar "Na* ia A* "Sprinkler Credit" block mi Itrn 4 of 
a q d p pa d wak aa aototsauc apnakkr a>atra. If aaawar u “Yea", 

»;■ wmniNc 

Tka ward “ktdldiog" aa aaad ia (b) berrof aeioa aay building or atruetura on tka premioei described, aay ar asxaodUo to Aa 

• ex] all permanrot Mature* contained ia the building or connected therewith which i^«ntia to the larrlnt *d 

(J>—CONTENTS 

TV# w a r d "'eoacrar*" aa oaed ia <h) hereof rorioi personal property (except property denned at *%ni 
daacrlbed» tadading the following to the extent that the applicant ia legally liable therefor: property, 

*» echer*; property held io tru**, or on fommunon, or told but not removed. or io atorage or for repair; 

fcnproToaareet and beitermem* of the building if the building doea not belong to the applicant; except that ^ __ 

Tablet** ioJsade.! >r the tun. •««u»tci»i- «*ijII l*e %e.i.»rafflv identified and valued and -uth vehicle* *haU be covered whmt 
wahdO cha geograptbcal luuiU io whivb ibe CurpviAiivn iQ^urea. The wor^ ‘CuOtetM** doe* not include jewelry aod ier* ia 
Jl.fOC k th* aggi^Atc. 

Q>—2LANZST INSURANCE 

Where oirt than ooc p<of>irv 1* under the *stt>r ownership whether at one or r m>re h^arloni, all Idth prapcitft* oaay he Laeuxed tbtItt 
eo. policy fte an ioc«»i t of insurance c*»v«:iing Maul ft on all *uch propertie*, provnl*.! ihi« applicatiua (and achrdela. If any) ahaH aef 
i aath 2 h« approximate 4i«tribu(ioa ef the coverage on all *uch propertie* according to the rtbpcnivt Stain, Tarriaariaa* peeaaaakaa* 
aad nadad odaa of location * The rate (or blanket m'urinrf *hall l>e the*«e f«*r the highe«t rated buildkg or locatioo. The Tie 
£*ca piacrihecuu* dau*< »a :lx policy ajplic* with rcvpect tu blanket insurance wrmco »ub;cct to lc*e thaa Cotnauraaca* 
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r»tr 4 

•S3 AW Iimi In caw tSr IniorH iml *Hv 

154 Corporalion (ail in xgrrr at to 

, 1S5 tSf actual caah value Of the amount of lm%. then, on 
; 1$6 the written demand of either, etch shall select a competent 
I 157 aod disinterested appraiser and notify the other of the ap- 
, 158 peaiser selected within twenty da>s after such ilemand The 

159 appraisers shall first select a cienpetmt ami disinterested 
IftO umpire, and. in the event of aheir failure within fifteen days 

161 to agree upon soch umpire, then, on request of the Insured 

162 or the Corporation, such umpire shall he selected l*y a Judge 
l 16J of a Federal Court of the district in which the property it 

164 located. The appraisers shall then appraise the hiss, stating 

165 separately actual cash value and 1ms to each item; and. 

166 (ailing to agree, shall submit their differences, only, to the 

167 aspire. An award in writing, so itemired. «•( any !••• wlien 
16ft filed with the Corporal***! shall determine the anvtint «►< 

160 actual cash value and loss Kaeh appraiser shall t*r paid by 

170 the party selecting him and the expenses of appraisal and 

171 the umpire shall be paid by the parties equal!* 

172 COKPOIATXOX-S It shall he *>p<».oat with the 

17J OTTIOKS Carvora«H*n t«s take all or anv 

174 part «*( the property at the 

175 agreed value, and also to repair, rebuild, oe replace the 

176 property destroyed or damaged with other of like kind and 

177 quality within a reasonable time on giving notice of its in- 
278 tention so to do ithm thirty days after the receipt of the 
179 proof of loss: uu here can be no abandonment fn the Oof- 
lftO poeatson of any property. 

1ft! FATXSVT Of LOSft Any loss shall be payable silty 
1X2 days after proof of loss, at 

lftj here in provided, it received by At Corporation and aveer- 


lft4 tainment of the loss is made either by agreement betweeh the 
lft5 Insured, mortgagee or loss payee, if any. and the Corpora- 
Iftb two. r a pressed in writing, oe by the filing with the Corpora- 
I«7 tiun of an award as herein provided, and if the loss shall be 
Wft payable to a payee other than the Insured, the amount of any 
1X9 loss shall be payable to such payee at interest may appear. 

190 SUIT No suit or actum f«*r recovery 

191 of any claim, shall be sustain- 

I'C able in any court of Uw or equity unless all the rrquire- 
19J mrnts of this policy shall have bren complied with, or un* 
1**4 less commenced within twelve months after the date of loss 
1^5 SUBXOCATION The t orp*-ration may require 

106 fr**n the Insured an assi g nment 

VO of all right of recovery against any party for loss to the 
I'M eitent that payment therefor is made by the Corporation 
100 WAIVES No permiss».*i affecting this in- 

yt) surance shall ruse or waiver 

A>1 of any provision be valid, unless granted herein or eaprrsved 
202 in writing added hereto No provision, stipulation or for- 
JOJ (enure shall be held to he waived by any requirement or 
AM pr.iceedmg «*i the j»art ••( the ('••rp«*ati.*i relating to ap- 

205 praisal or to any examination provided for herein 

206 KZTK1VSX0R If the Insured is unable to com- 

207 OF TIME ply with any of the provisions 

20ft of this policy applicable to a 

20*) loss because of enemy action, occupation or control, the 

210 Insured’s right of recovery shall not he prejudiced, provided 

211 the Insured shall comply with such pr«*vit*.ms within a 

21 2 reasonable time after the Insured bec«*nes able to do so. 
21J but in no event later than six months thereafter 
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31 Filed Jan 6 1947 

Motion to Dismiss or for Summary Judgment 

The defendant respectfully moves this Court as follows: 

1. That the complaint be dismissed for lack of the requi¬ 
site jurisdictional amount, or 

2. That the complaint be dismissed because a suit for the 
same relief between the same parties is already pending in 
the United States District Court for the Southern District 
of Indiana, Indianapolis Division, and 

3. That the complaint be dismissed for failure to state a 
cause of action, or 

4. That summary judgment be granted in favor of the 
defendant on the ground that there is no genuine issue as 
to any material fact. 

The Court is respectfully referred to the accompanying 
affidavit and the points and authorities in support of this 
motion. 

John F. Sonnett, 

Assistant Attorney General. 

i George Morris Fay, 

United States Attorney, 
Attorneys for Defend-ant. 

* *i* * • * * • • • 

32 Filed Jul 9 1947 

Order 

Upon consideration of the motion of defendant to dismiss 
the complaint, it is by the Court, this 9th day of July, 1947, 

ORDERED that the motion of the defendant, War Dam¬ 
age Corporation, to dismiss the complaint be and it is here¬ 
by granted; and that the complaint be and hereby is dis¬ 
missed with prejudice. 

Edward M. Curran, 

Justice. 
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DISTRICT OF COLUMBIA 


No. 9658 

Russell R. Knowles and Sylvia Knowles, et al., appellants 

v. 

War Damage Corporation, an Instrumentality of the 
United States of America, appellee 


APPEAL FROM TEE ORDER OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

The War Damage Corporation, appellee, was created on 
December 13, 1941, pursuant to Section 5d of the Reconstruc¬ 
tion Finance Corporation Act by the Federal Loan Adminis¬ 
trator with the approval of the President (15 U. S. C. sec. 
606b), with powers defined by Section 5g of that Act (15 U. S. C. 
sec 606b-2). The purpose of its creation was to provide insur¬ 
ance covering damage to property from enemy attack and mili¬ 
tary action of United States forces in resisting enemy attack. 
Under the terms of its charter issued on that date an authorized 
capital stock of $100,000,000 was provided, all of which was 
subscribed for the Reconstruction Finance Corporation, and 
which was non transferable. Prior to July 1,1942, the Corpora¬ 
tion provided such insurance without compensation but by 
express Congressional enactment (Section 5g of the Recon¬ 
struction Finance Corporation Act, 15 U. S. C. sec. 606b-2) it 


(i) 
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was required, after that date, to issue insurance policies for 
annual premiums at uniform rates as set forth in its regula¬ 
tions (Appellants’ App. 9 et seq.). And, on July 1, 1942, ap¬ 
pellee began and carried on the business of insuring property 
of persons applying for such insurance against war damage as 
provided by Congress upon payment of the required premium. 

On or about July 20,1942, a War Damage Corporation policy 
was issued to appellants, covering their home and automobile, 
upon payment of an annual premium of $9.00 (Appellants’ 
App. 6. 27) J Appellants bring this action against War Dam¬ 
age Corporation as a class action on their own behalf “as owners 
of a policy of war damage insurance issued by defendant, and 
on behalf of all others similarly situated, including individual, 
fiduciary, corporate, municipal, and state holders of policies of 
w T 2 dr damage insurance issued by the defendant” (Appellants’ 
App. 2). The jurisdiction of the Court below was alleged to 
exist on the ground that “The matter in controversy arises 
under the laws of the United States, is a suit against a corpora¬ 
tion organized under an Act of Congress, and jurisdiction is 
also vested in this Court by paragraphs 301 and 306 of Title 11 
of the Code of Laws of the District of Columbia” (Appellants’ 
App. 2-3). The complaint alleges that appellee has in its pos¬ 
session the sum of “$300,000,000, more or less, which under the 
insurance program * * * are the equitable property of the 
plaintiffs and all other holders of policies issued by the defend¬ 
ant in the nature of refundable unearned excess premiums” 
(Appellants’ App. 6). Appellants ask the Court to enjoin ap¬ 
pellee from paying into the United States Treasury any of the 
surplus in its possession and to require appellee to render an 
accounting. They ask the Court to impress a trust upon these 
funds for the pro rata benefit of all policyholders and that the 
Court reform the insurance policies to provide a premium based 
upon the actual risk of loss assumed, rather than the estimated 
risk of loss at the time the policies were issued. And the com¬ 
plaint concludes with the request that the Court direct the 
payment of the surplus funds, after deduction of necessary costs 
and expenses, to the policyholders in proportion to their inter¬ 
ests (Appellants’ App. 7-8). 


1 There is no allegation that a second premium was paid. 
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Appellee filed a motion to dismiss or for summary judg¬ 
ment in the Court below (Appellants’ App. 33) urging, among 
other things, that the requisite jurisdictional amount was 
lacking and that the complaint failed to state a cause of action. 
After hearing, the Court below granted defendant’s motion and 
dismissed the complaint (Appellants’ App. 33). No opinion 
was delivered. 


SUMMARY OF ARGUMENT 

I 

The court below was without jurisdiction of this action. 
Section 4 of the Municipal Court Act of 1942 (sec. 11-755 of 
the District of Columbia Code) provides that the Municipal 
Court of the District of Columbia “shall have exclusive juris¬ 
diction of civil actions, including counterclaims and cross¬ 
claims in which the claimed value of personal property or 
the debt or damages claimed, exclusive of interest, attorneys’ 
fees, protest fees, and costs, does not exceed the sum of 
$3,000 * * *.” This case involves only $18 at most. 
Appellants do not and cannot argue that the amount involved 
exceed $3,000. See Andrews v. Equitable Life Assurance 
Company, 124 F. (2d) 788 (C. C. A. 7), cert. den. 316 U. S. 
682; Matlaw Corporation v. War Damage Corporation (No. 
9397, C. C. A. 7th, decided Oct. 29, 1947). The Circuit Court 
of Appeals for the Seventh Circuit specifically so held in the 
Matlaw case. 

This is not, as appellants suggest, a suit against the United 
States, where the $3,000 limitation would have no applica¬ 
tion. This is a suit against a Government corporation involv¬ 
ing only the general jurisdiction of the court (see Keifer and 
Keifer v. R. F. C., 306 U. S. 381), and it is settled that the 
exclusive jurisdiction rests with the Municipal Court. Klep- 
inger v. Rhodes, 78 App. D. C. 340, 140 F. (2d) 697, cert. den. 
322 U. S. 734. 

II 

In any event, the surplus accrued by War Damage Corpora¬ 
tion belongs to the United States. The statute setting forth 
the activities and functions of the War Damage Corporation, 
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the regulations promulgated by the Corporation, and the in¬ 
surance policy issued by the appellee to appellants contained 
no provisions from which it might be inferred that the policy¬ 
holders have any claim to the profit or surplus accrued by the 
War Damage Corporation. The legislative history of the 
statute clearly supports this conclusion. Further, the Con¬ 
gress approved the rate of premium to be charged for this war 
insurance and vested discretion in the officers of the Corpora¬ 
tion as to the manner in making such charges. 

Any doubts as to the legislative intent are quickly dispelled 
by the Government Corporations Appropriation Act, 1948, 
which required appellee to turn the surplus funds over im¬ 
mediately to the Treasury of the United States to reduce the 
national debt. 

Such a statute reinforces the congressional intent already 
found in the amendment to the Reconstruction Finance 
Corporation Act as it relates to the War Damage Corporation 
and establishes conclusively that the funds in question were 
the property of the United States. United States v. Freeman, 
3 How. 556 and United States v. Stewart, 311 U. S. 60. 

Moreover, under well-settled principles of applicable com¬ 
mercial law, the profits and surplus in a stock insurance com¬ 
pany belong to the stockholders, and the policyholders have 
no interest therein. This principle is too well settled to need 
elaboration. Ohio Farmers Indemnity Co. v. Commissioner, 
108 F. (2d) 665, 667 (C. C. A. 6, 1940); Hutchins Mutual 
Insurance Co. of D. C. v. Hazen, (App. D. C., 1939) 105 F. 
(2d) 53. 

Turning aside for the moment from the fact that appellee 
was established by congressional enactment and as such is an 
instrumentality of the United States, there can be no ques¬ 
tion as a Government-owned corporation it operated as a 
corporate entity similar to any private corporation. U. S. 
Shipping Board Merchant Fleet Corporation v. Harwood, 281 
U. S. 519 (1930 ); United States ex rel Skinner .<fc Eddy Corpora¬ 
tion v. McCarl, 275 U. S. 1 (1927). Accordingly, as a cor¬ 
porate entity it is, at the least, similar to a commercial stock 
insurance corporation. 
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Even if appellee were treated as a commercial corporation 
therefore the policyholders would have no claim to its profits 
or surplus. Appellants’ only claim stems from its contract, 
under which they received the protection they paid for, and 
they cannot now ask for the return of the purchase price. 

In equity as well as in law the funds accrued by the War 
Damage Corporation as a result of our fortunate conduct of 
the war belong to the people of the United States, who bore 
the risk that enabled appellants to purchase this insurance at 
such a low rate, and who own the War Damage Corporation. 

Ill 

The retention by the United States of the funds here in¬ 
volved is not unconstitutional. Appellants’ argument to the 
contrary is based on the assertion that since the United States 
cannot engage in a business venture “primarily for profit” and 
that since the Government created War Damage Corpora¬ 
tion in the form of a stock company which must have as its 
primary purpose the profit motive, the claim of retention must 
necessarily be denied on constitutional principles. The short 
answer is that the War Damage Corporation was concededly 
created under the war powers of the United States. That be¬ 
ing so, the court will not psychoanalyze the Congress in an 
effort to find other motives. Magnano Company v. Hamilton, 
292 U. S. 40, 44. 

In any event, the War Damage Corporation was not created 
“primarily for profit.” The utilization of the corporate form 
is no indication that the profit motive was the prime considera¬ 
tion. The prime consideration was to provide protection against 
a risk in wartime that commercial companies could not pro¬ 
vide. This was a proper governmental function, and the pres¬ 
ent claim for retention of profits cannot convert this pro¬ 
gram into a program designed “primarily for profit.” That 
being so, appellants cannot argue that the retention of the profits 
would be unconstitutional. That contention, if approved, would 
siphon from the United States Treasury all surpluses result¬ 
ing from the many and varied activities of a business nature 
conducted by the many governmental corporations (see Keijer 

773993—48-2 
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and Keifer v. R. F. C., supra). It has never been suggested 
that the Government must operate at a loss. See United 
States v. Worley, 2S1 U. S. 339, 342. 

ARGUMENT 

I 

The court below was without jurisdiction of this action 

Section 4 of the Municipal Court Act of 1942 (Section 11- 
755 of the District of Columbia Code) provides that the Munic¬ 
ipal Court for the District of Columbia “shall have exclu¬ 
sive jurisdiction of civil actions, including counterclaims and 
crossclaims in which the claimed value of personal property 
or the debt_ or damages claimed, exclusive of interest, at¬ 
torneys’ fees, protest fees, and costs, does not exceed the sum 
of S3,000 * * It is the contention of appellee that this 
action, involving as it does at most the sum of $18, is within 
the exclusive jurisdiction of the Municipal Court and, accord¬ 
ingly, beyond the jurisdiction of the Court below. 

Appellants in their brief do not argue that the amount in¬ 
volved in this litigation exceeds $3,000. This they could not 
do, for it is settled that appellants cannot achieve the amount 
by aggregating their claim with those of the alleged members 
of the class on whose behalf they purport to sue. Andrews 
v. Equitable Life Assurance Society, 124 F. (2d) 788, C. C. A. 
7, 1941) cert. den. 316 U. S. 682; Eberhard v. Northwestern 
Mutual Life Insurance Co., 241 Fed. 353 (C. C. A. 6); Robbins 
v. Western Automobile Insurance Co., 4 F. (2d) 249 (C. C. A. 
7). Indeed the Circuit Court of Appeals for the Seventh Cir¬ 
cuit in a case identical with this one affirmed the dismissal of 
the complaint on the ground that the $3,000 jurisdictional 
amount was not present. Matlaw Corporation v. War Damage 
Corporation (No. 9397, C. C. A. 7, decided October 29, 1947). 

Appellants’ argument is that the Municipal Court does not 
have exclusive jurisdiction of this action because “This action 
against War Damage Corporation is a suit against the United 
States” (Br. 10). Since the Municipal Court does not have 
exclusive jurisdiction where the United States is a party plain- 
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tiff ( United States v. Sheriff Motor Co., 63 F. Supp. 685 (D. D. 
C. 1943)); it is said that the “same result must follow where the 
United States is a defendant” (Br. 11). The short answer 
is that this action against War Damage Corporation is not a 
suit against the United States. It is a suit against a govern¬ 
mental corporation, specifically authorized to sue and be sued. 
(See Keifer and Keifer v. R. F. C., 306 U. S. 381.) Appellants’ 
reference to the Tucker Act (28 U. S. C. sec. 41 (20)) is beside 
the point, for that statute is an authorization only for suits 
against the United States in the district courts in certain cir¬ 
cumstances. Indeed, if this were a suit against the United 
States the Court below would be without power to grant the 
relief prayed for, because, notwithstanding the reference in 
the Tucker Act to “equity,” the Courts lack power to grant 
the usual equity decrees as is sought here. United States v. 
Sherwood, 312 U. S. 584; United States v. Jones, 131 U. S. 1; 
United States v. Turner, 47 F. (2d) 86 (C. C. A. 8); Leather 
& Leigh v. United States, 61 C. Cls. 388. An action against 
a federal corporation proceeds upon an entirely different basis 
than does one against the United States itself. See F. H. A. 
v. Burr, 309 U. S. 242, and Buchanan v. Alexander, 41 How. 
20; see also Lynn v. United States, 110 F. (2d) 586 (C. C. A. 
5). An action against a government corporation involves the 
general jurisdiction of the Court; an action against the United 
States involves the “exceptional jurisdiction” of the District 
Court “concurrent with the Court of Claims where it sits with¬ 
out a jury.” United States v. Pfitsch, 256 U. S. 547,550. This 
action against the War Damage Corporation involves the gen¬ 
eral jurisdiction of the Court below, and whether the requisite 
amount is present is to be determined by the same principles 
as apply in a suit between private parties. We do not contend 
that an action cannot be maintained against the United States 
in the Court below’ where less than $3,000 is involved. But 
where War Damage Corporation is a defendant, the exclusive 
jurisdiction rests with the Municipal Court. Klepinger v. 
Rhodes, 78 App. D. C. 340,140 F. (2d) 697, cert. den. 322 U. S. 
734. Rowe v. Nolan Finance Co., 79 App. D. C. 35, 142 F. 
(2d) 93. 
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II 

The surplus accrued by War Damage Corporation belongs to 

the United States 

It is the contention of appellee that the profits accrued by 
War Da ma ge Corporation belong to the United States. There 
is nothing in the statute, its legislative history, or the regula¬ 
tions promulgated thereunder which contains any provision 
from which it might be inferred that the policyholders have 
any claim to the profits earned by the Corporation. Indeed, 
the evidence is to the contrary. Moreover, under well-settled 
principles of commercial law the policyholders have no interest 
in the funds here claimed. 


A. The statute 

War Damage Corporation, as stated supra, was created on 
December 13, 1941, pursuant to Section 5d of the Reconstruc¬ 
tion Finance Corporation Act (15 U. S. C. sec. 606b) by the 
Federal Loan Administrator with the approval of the Presi¬ 
dent. The Corporation’s charter was issued on that date, pro¬ 
viding that the Corporation have ah authorized capital stock 
of $100,000,000, all of which was subscribed for by the Recon¬ 
struction Finance Corporation and which was nontransferable. 
The board of directors was to be appointed by the Reconstruc¬ 
tion Finance Corporation (7 F. R. 2531). 

On the day that the Corporation was created, Mr. Jesse Jones, 
the Federal Loan Administrator, issued a press release an¬ 
nouncing the formation of the Corporation (then known as 
War Insurance Corporation) and stating that it afforded rea¬ 
sonable protection against loss from enemy attack on certain 
types of property, and that for the time being, no premiums 
would be required. 2 The Corporation was created in order to 

1 As most of you know, probably, due to the widespread fear of enemy 
bombing immediately following Pearl Harbor, particularly along the west 
coast and the Atlantic seaboard, I discussed the matter with the President 
and, with his approval, we created the War Insurance Corporation, allocated 
$100,000,000 capital for it, and advertised that We did not go into any 
great detail as to how it would be operated or what protection would be 
afforded. 

I will read, if I may, the first press release that I made on that subject 
which was intended, in itself, to be an insurance policy (reading): 
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allay the widespread fears of enemy bombing. In view of the 
fact that commercial insurance companies could not carry this 
type of risk, it was deemed advisable for the Government to 
undertake the task of providing this type of insurance, and it 
was proposed to spread the risk of war damage among all the 
taxpayers, rather than let it fall on particular individuals who 
were unfortunate enough to suffer the damage. 3 

Thereafter, however, the Congress itself undertook the con¬ 
sideration of the war-damage problem. The result of these 
Congressional considerations was the enactment, on March 27, 
1942, of Section 5g of the Reconstruction Finance Corporation 
Act (Public Law 506, 77th Cong., 2d Sess., 56 Stat. 175, 15 
U. S. C. sec. 606b-2) which implemented and defined the ac¬ 
tivities of the Corporation. Section 5g provides in pertinent 
part as follows: 

“* * # The Reconstruction Finance Corporation 
is authorized to and shall empower the War Damage 

“December 13, 1941. 

“With the approval of the President, the Reconstruction Finance Corpo¬ 
ration has created the War Insurance Corporation, with a capital of $100,- 
000,000, to provide reasonable protection against losses resulting from 
enemy attacks which may be sustained by owners of property in continental 
United States through damage to, or destruction of, buildings, structures, 
and personal property including goods, growing crops, and orchards. 

“Pending completion of details, any such losses will be protected from 
December 13,1941, up to a total of $100,000,000. 

“Accounts, bills, currency, debts, evidences of debt, money, notes, securi¬ 
ties, paintings and other objects of art will not be covered. 

“For the time being, no premium will be charged for this protection, and 
no declaration or reports required, unless there is a loss. 

“Other terms and conditions for such protection will be announced as 
established. No protection will be available to owners of property who, 
in the opinion of the President, are unfriendly to the United States.” 
(Hearings before Senate Committee on Banking and Currency on S. 2198, 
77th Cong., 2d Sess., p. 6.) 

* It appears to be proper that the protection against such losses should 
be undertaken by the Government for the reason that such coverage, the 
extent and probability of losses being unpredictable, cannot satisfactorily 
be assumed by private insurance carriers. Also it seems appropriate for 
the Government itself to undertake the program because the cost of such 
protection—pertaining solely to catastrophic results arising from a common 
national cause—should be borne by the nation at large just as the cost of 
a battleship or of a bomber would be, rather than that such cost should 
be borne by the comparative few who might be immediate victims. (Senate 
Report No. 1012, 77th Cong., 2d Sess., p. 3.) 
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Corporation to use its funds to provide, through insur¬ 
ance, reinsurance, or otherwise, reasonable protection 
against loss of or damage to property, real and per¬ 
sonal, which may result from enemy attack (including 
any action taken by the military, naval, or air forces 
of the United States in resisting enemy attack), with 
such general exceptions as the War Damage Corpora¬ 
tion, with the approval of the Secretary of Commerce, 
may deem advisable. Such protection shall be made 
available through the War Damage Corporation on and 
after a date to be determined and published by the Sec¬ 
retary of Commerce which shall not be later than July 
1, 1942, upon the payment of such premium or other 
charge, and subject to such terms and conditions, as the 
1 War Damage Corporation, with the approval of the 
Secretary of Commerce, may establish, but, in view of 
the national interest involved, the War Damage Cor- 
! poration shall from time to time establish uniform rates 

! for each type of property with respect to which such 

protection is made available, and, in order to establish 
a basis for such rates, such Corporation shall estimate 
the average risk of loss on all property of such type in 
the United States. * * *” (15 U. S. C., Sec. 606b-2). 

It is apparent from the face of the statute that the original 
program of free insurance was specifically rejected by the Con¬ 
gress after July 1, 1942. Protection would be afforded only 
upon the payment of a “premium or other charge” and upon 
“such terms and conditions” as might be established by the 
Corporation with the approval of the Secretary of Commerce. 4 
Rates were to be uniform for each type of property, based upon 

‘Paragraph (b) of Section 5g authorized compensation by the Corpora¬ 
tion for any loss sustained after December 7, 1941, and prior to July 1, 
1942, without requiring an insurance contract or the payment of a premium. 
Appellants seize upon this provision (Br. 19) as an indication that Con¬ 
gress could not, in the face of such a provision, have intended that the 
United States retain any profits realized. Appellants’ contention is ob¬ 
viously without merit. The Government was under no compulsion to un¬ 
dertake a program that would have netted the highest profits possible. The 
mere fact that the Government provided a limited amount of free retro¬ 
active insurance did not commit it to a nonprofit program for the future. 









the average risk of loss on each type of property throughout 
the United States. 5 There is nothing on the face of the statute 
which indicates in the remotest degree any intention on the 
part of the Congress to return the premiums if the fortunes 
of war went well. The word “mutual” nowhere appears in 
the statute, and the provision for establishing rates “from time 
to time” (see Appellants’ Br. 61) obviously does not aid ap¬ 
pellants. The provision for periodic establishment of rates 
was as much for the protection of the Government as for the 
policyholders. If the war drew closer to our shores, the Cor¬ 
poration was free to increase its rates. Indeed, this provision 
indicates, if anything, an intention to keep losses to a minimum. 

B. The legislative history 

Any doubts as to the meaning of Section og are dispelled 
by its legislative history. That history indicates that Con¬ 
gress approved the rate of premium charged and specifically 
intended that any profit realized by the Corporation was to 
be retained by the United States. The Government was not 
embarking on a venture for the primary purpose of making 
a profit out of the insurance business. The history shows that 
Congress was concerned with the problem of how best to pro¬ 
tect the property of its citizens from war damage. The legis¬ 
lators did not convene as a group of entrepreneurs, having seen 
an opportunity to turn up with a profit for the Government. 
They did convene as the Congress of the United States to per¬ 
form a public function. It must be remembered that in those 
dark days of early 1942, the threat of devastating war damage 
within our country was not at all unreal. The Congress was 
concerned with how to mitigate that damage. But, although 
the primary consideration was how to meet the loss, which 
was a real possibility, the history indicates clearly that any 
profit was to be retained by the Government. 6 

• The fact that the rates were to be so determined does not, as appellants 
suggest (Br. 19), indicate any intent on the part of the Congress to forego 
any profits that might be derived from the operations of the Corporation. 
The determination of risk of loss is entirely unrelated to the question 
of who retains the profits. 

* Section 5g was derived from S. 2198 and its companion biU, H. R. 6382, 
were introduced in the Senate and House on January 14,1942, at the request 
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1. Congress approved the rate of premium charged and vested discretion in 

the officers of the Corporation as to the manner of making such charges 

The discussion of this statute on the floor of Congress clearly 
demonstrates that Congress intended the Corporation to deter¬ 
mine the premium rates to be charged, within reasonable limits, 
and, in fact, gave approval to the rates ultimately charged by 
the Corporation. The statute placed within the discretionary 
power of the officials of the Corporation the manner of com¬ 
puting such premiums and the period to be covered by the 
premium. 

The original proposal issued by the Corporation, to furnish 
free insurance coverage on certain property was repudiated 
by Congress. It was the view of the House Committee that 
a premium should be paid for the insurance, regardless of 
the amount of coverage. 7 In order to give the Corporation 
time to work out its arrangements, and to make good the offer 
of free insurance previously issued to the public, the Com¬ 
mittee amended the bill to provide that pre miums should be 
paid after a date determined by the Federal Loan Adminis¬ 
trator, but no later than July 1 , 1942. 8 Losses sustained prior 
to that date might be compensated without premium or policy. 
In substance, this provision was included in the bill as passed. 

of the Reconstruction Finance Corporation (SS Cong. Rec. 957) and were 
referred to the respective Committees on Banking and Currency. Hearings 
were held before the Senate Committee on January 27-29 and before the 
House Committee on February 2-5, 1942. 

Hearings before the Committee on Ranking and Currency, Senate, on 
S. 2198, 77th Cong., 2d Sess. Hearings before the Committee on Banking 
and Currency, House of Representatives, on H. R. 6382, 77th Cong., 2d Sess. 
The Senate amendments were reported February 2, 1942 (Senate Report 
No. 1012, 77th Cong., 2d Sess.), and the House amendments reported Feb¬ 
ruary 6 (House Report No. 1752, 77th Cong., 2d Sess.). After debate, it 
was referred to conference, and reported out on March 17, 1942 (House 
Conf. Rept. No. 1907, 77th Cong., 2d Sess.). The bill was passed March 
27, 1942. 

7 Mr. Jones. I may say that I was at first of the opinion that we should 
cover anybody for a few thousand dollars without a premium; but, since 
listening to the discussions in this Committee, I am convinced we should 
charge some premium and require people to come in and ask for insurance 
and pay for it at a reasonable rate. House Hearings, p. 83. See also p. 84. 

* This amendment appears in House Report 1752. 
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In the debate on the bill as reported to the House, several 
members of the Committee advocated charging a reasonable 
premium for the insurance. 

Mr. Williams. * * * The Senate Bill exempts 
from the operation of premium insurance property up 
to $15,000. I for one cannot and will not agree to that 
provision. 88 Cong. Rec., 1856. 

Mr. Patman. * * * For that reason, it occurs to 
me that it is perfectly sensible that we require property 
to pay for its protection, not at a high rate, no, but at a 
reasonable rate. Id., p. 1854, Col. 1. 

The Conference amendments included the provision that 
a premium be charged for all insurance after the dead-line date.® 
The provision was approved by the Senate 10 and incorporated 
in the Act. 

So far as the hearings before the Committee indicate, the 
rate to be established for premiums was left to the discretion 
of the Administrator. It was recognized that it would be ex¬ 
tremely difficult to estimate future losses, but that the effort 
would be made to fix a reasonable rate on the basis of the advice 
and information available. As the bill was reported by the 
Committee, neither the House nor Senate amendments men¬ 
tioned specifically the question of rates. This provision was 
added later, after debate and conference. 

The Conference amendment inserted the provision that— 

In view of the national interest involved, the War 
Damage Corporation shall from time to time establish 

* House Report No. 1907,77th Cong., 2d Sess., pp. 2, 5. 

* Mr. Maloxet. * * * When the bill went to the House the question of 

free insurance was debated at length, and in two or three instances, as the 
result of amendments submitted, votes were taken in the House, and all pro¬ 
posals to provide free insurance, in the amounts suggested, were rejected. 

In conference—and I may point out that the conference lasted some time— 
we finally unanimously agreed upon an amendment which would provide in 
effect that the insurance premiums should be uniform throughout the 
country. * • * 

I now move the adoption of the report 

• * * • • 

The report was agreed to. 88 Cong. Rec., 2653, 2654. 
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uniform rates for each type of property with respect to 
which such protection is made available, and, in order 
to establish a basis for such rates, such Corporation shall 
estimate the average risk of loss on all property of such 
type in the United States * * Title 15, U. S. C., 
Sec. 606b-2. 

In reporting this amendment, Senator Maloney stated— 

In brief, we believe that the result of the conference 
provides that all insurance rates, insofar as types of in¬ 
surable property are concerned, will be uniform. One 
of the principal purposes of the amendment is to keep 
the rates at a low cost. 88 Cong. Rec., 2654. 

Mr. Jones addressed a letter to Senator Maloney, setting 
forth the proposed rates as— 

Ten to fifteen cents per hundred dollars’ coverage for 
farms, dwellings, and commercial properties up to 
§10,000; from 15 to 20 cents per hundred dollars’ cov¬ 
erage on such risks between §10,000 and §25,000. 

This letter was presented to the Senate, and Senator Maloney 
stated that the suggested rates were as reasonable as could be 
expected. The report was agreed to. 

1 The proposed rates were similarly presented to the House 
and termed reasonable. Mr. Steagall pointed out that wide 
latitude and discretion were given the officials of the Corpora¬ 
tion in fixing charges or assessments. With reference to the 
above-quoted provision of the bill, Mr. Wolcott stated— 

In answer to my inquiry of Mr. Claude E. Hamilton 
as to how this language would be interpreted, he in¬ 
formed me, and informed the conferees, that his inter¬ 
pretation of the language which I have just read would 
be that, first, it would establish a uniform rate through¬ 
out the United States on the various types of property, 
and, second, it enunciated the intent of the Congress 
that the premium rate should be established as low as it 
could be, consistent with good business practices, but 
that it did not otherwise set up a standard for the estab¬ 
lishment of any rate. 
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I make this a part of the Record so that there will be 
no question of legislative intent. Id., p. 2659, Col. 3. 

The rates proposed in the letter of Mr. Jones, and approved by- 
House and Senate, were substantially those charged by the 
Corporation. There was, therefore, Congressional approval of 
the rates charged, as well as wide discretion given to the officials 
of the Corporation in making charges, so long as they were 
uniform and consistent with good business practice. It was 
clearly the intent of Congress to grant wide authority to the 
officials of the Corporation in determining and charging these 
premiums, and their authority encompassed charging policy¬ 
holders this reasonable premium for two yearly periods. These 
charges were necessarily a discretionary matter, as they were 
based on the estimate of risk incurred during the period of the 
war years, and Congress intended this discretion to be exercised 
as these administrative officials saw fit, in order that the Cor¬ 
poration might operate in a businesslike manner. 

2. Congress specifically intended any profit made by the Corporation to be 

retained by the United States 

It is implicit in the consideration of the functions and au¬ 
thority of the War Damage Corporation, as confirmed by Sec¬ 
tion 5g, that the intent of Congress was to retain for the Gov¬ 
ernment any profit which might accrue, as well as to pay any 
loss by the Corporation. This intent is implicit in the fact that 
Congress rejected the original proposal to give free insurance 
to certain property owners, and required that a premium be 
charged based on sound insurance actuarial rates. It is im¬ 
plicit in the fact that Congress consistently directed that the 
Corporation be run in a businesslike manner, and that the stock 
of the Corporation was wholly owned by the Reconstruction 
Finance Corporation, a Government instrumentality. It is im¬ 
plicit in the fact that Congress spread the risk of war losses 
among all taxpayers, so that the policyholders might obtain in¬ 
surance at a reasonable rate, because that risk was being carried 
by the entire nation. It can hardly be contended, in view of 
these circumstances, that Congress intended to give to these 
policyholders, who in the last analysis were purchasing pro- 
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tection at a reasonable price, any profit which by fortuitous 
circumstances might accrue to the Corporation, and thus to 
the nation’s taxpayers who had underwritten the Corporation. 
Certainly there is not a scintilla of evidence to indicate that 
intent. Nor is there anything in the regulations or insurance 
policy issued to the plaintiffs to support it. To the contrary, 
it is quite clear that Congress specifically considered the pos¬ 
sibility of a profit being realized by the Corporation, and in¬ 
tended that profit to be retained by the United States Govern¬ 
ment. 

The debate in both House and Senate recognized that any 
net loss would be borne by the taxpayer. Responsible mem¬ 
bers of both Houses mentioned the possibility that the Cor¬ 
poration might operate at a profit, and it appears to have 
been clearly contemplated that any such profit would be 
retained by the Government. Senator Maloney, who was 
a member of the Committee on Banking and Currency, and 
who managed this bill in the Senate, stated: 

* * * I think it should be said here that w r e are 
naturally fearful of the possibilities of bombing, al¬ 
though we are doubtful that bombing could be very 
successfully undertaken over here; and if we are to 
take into account the experience of Britain, if there 
is any appreciable amount of protection purchased by 
large property holders in this country, there should be, 
as I see it, no loss, or any great loss, to the Federal 
Government. It is even vhthin the realm of possibility 
that we may derive a profit. 88 Cong. Rec. 959. 
[Italics supplied.] 

And, in the House, Mr. Monroney, a member of the Com¬ 
mittee on Banking and Currency, stated (while opposing an 
amendment proposed by Mr. Vorys that would limit insurance 
in excess of $10,000 to 50% of the loss): 

I believe this will be a money-making proposition for 
the RFC # # *. 

Do you not believe our Army and our Navy will be 
able to prevent all but a very few bombs from falling on 
this country? 
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The whole theory of insurance is to spread the risk. 
I believe everyone understands that; and that is the 
reason we are trying to keep this on a businesslike 
basis so that S3,000 homes in Oklahoma will stand an 
equal share of the responsibility with the $3,000 homes 
in Pennsylvania and New York, Maine, and Florida. 
Thus we build up an insurance fund to pay for any 
damage that might occur in isolated instances, each 
property insured helping to create a fund by the pay¬ 
ment of its own very small premium. I do not think 
we can all expect Uncle Sam to be big enough to pay 
off on damage unless property owners help by paying 
their small fees into the fund. Such insurance gives 
prudent men an opportunity to go in and protect that 
property with insurance just as he protects it from fire. 
I may say that there is as much greater chance for any¬ 
body’s house in the United States being destroyed by 
fire, hail, tornado, or earthquake as there is that the 
house will be wiped out by bomb damage. This insur¬ 
ance is a plain, businesslike undertaking. Bomb in¬ 
surance in America is a good risk. I know Jesse Jones 
well enough to know that when the annual report of this 
insurance company comes in he will show a profit on 
this operation. 

Mr. Monroney. If you make this limitation, you are 
not going to be able to carry your insurance for your 
war plants; you are not going to be able to carry in¬ 
surance for your necessary utilities, facilities, or any¬ 
thing else. This is a business proposition. The 
premiums they pay, because of their very size, will fur¬ 
nish more profit to the RFC than will be earned 
on small policies. If the gentleman’s rider should be 
inserted in this bill, you would cut out the greatest 
opportunity Jesse Jones has of making a profit on this 
operation. 

Mr. Vorys of Ohio. We have to make money; is that 
the purpose? Is that the reason why we do not have 
the limitation? So the Government can make money 
out of the insurance business? 
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Mr. Monroney. Suppose you have a defense plant in 
your district making propellers. That man has an 
investment of 8200,000 in his plant. If that is destroyed 
through bomb damage, where would he collect on the 
balance of his investment? We have important busi¬ 
nesses throughout America in defense that we have to 
maintain. It is strictly a business proposition, and they 
sho'uld be.permitted to buy their insurance. We are 
not giving anything away. [Italics supplied.] 

Here the gavel fell. 

The Chairman. The question is on the amendment 
offered by the gentleman from Ohio (Mr. Vorys). 

The amendment w’as rejected (SS Cong. Rec. 1865). 

And again, Mr. Steagall, who sponsored the bill in the House, 
stated (when presenting the Conference Report on the bill in 
its final form): 

We have undertaken to establish a system that will 
require citizens to pay for the protection that will be 
afforded. We are trying to protect the Treasury. 
That is what is contemplated by this legislation (88 
Cong. Rec., 2660). 

Nowhere was it suggested that any profits might be returned 
to policyholders. In view of the above comments concern¬ 
ing possible profits, and in view of the changes introduced in 
the bill, shifting the Corporation from a plan of granting a 
substantial amount of free insurance to requiring reasonable 
premiums based on a businesslike rate, it may fairly be stated 
that Congress contemplated that any profits would accrue to 
the Federal Government, just as any losses would be borne 
by it. 

Any doubts as to the Congressional intent were set at rest 
by the enactment of the Government Corporations Appropria¬ 
tion Act, 1948 (Public Law 268, 80th Cong., 1st Session, c. 358, 
which specifically commanded War Damage Corporation to 
turn the funds here involved over immediately to the Treasury 
of the United States to reduce the national debt in the follow¬ 
ing self-executing and peremptory language: 
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FEDERAL LOAN AGENCY 

War Damage Corporation: The Board of Directors of 
the Corporation shall pay or cause to be paid to the 
Treasury of the United States $210,751,618.65 of the 
amount realized by the Corporation from its operations, 
such sums to be covered into the Treasury immediately 
upon the approval of this Act and applied to reduction 
of the national debt. 11 

The enactment of this statute is clear evidence of the Con¬ 
gressional intent that the funds in question belong to the United 
States. It is a familiar rule of statutory construction that sub¬ 
sequent legislation relating to the same subject matter may be 
considered by the Court in determining legislative intent. 
United States v. Freeman, 3 How. 556; United States v. Stew¬ 
art, 311 U. S. 60; Great Northern Railway Co. v. United States , 
315 U. S. 262; Bowling v. United States, 233 U. S. 528; Weedin 
v. Chin Bow, 274 U. S. 657. 

One of the earliest enunciations of this canon of statutory 
construction may be found in United States v. Freeman, supra, 
where the Supreme Court stated (p. 564): 

If a thing contained in a subsequent statute, be within 
the reason of a former statute, it shall be taken to be 
within the meaning of that statute; Lord Raym. 1028; 
and if it can be gathered from a subsequent statute in 
pari materia, what meaning the legislature attached to 
the words of a former statute, they will amount to a 
legislative declaration of its meaning, and will govern 
the construction of the first statute. 

This is particularly so where not only has Congress reaffirmed 
its legislative intent but also has commanded that this intent 
be carried out. 12 

11 This statute was enacted on July 30,1947. On August 29,1947, pursuant 
to the statutory command, the War Damage Corporation transferred by 
check to the United States Treasury the sum of $209,S27,S10.45. In Matlatc 
Corp. v. War Damage Corp., supra, the Matlaw Corporation moved to enjoin 
the cashing of this check. This motion was denied by the Circuit Court of 
Appeals for the Seventh Circuit on Sept. 18, 1947, and the funds were 
deposited in the Treasury. 

33 The Government feels obliged to call to the Court’s attention the fact 
that the transfer of these funds to the Treasury pursuant to the Con- 
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C. Commercial Law Principles 

Under well-settled principles of commercial law, appellants 
are not entitled to a refund of the premiums paid for war 
damage insurance. 

Turning aside for the moment the fact that the appellee 
was established by congressional enactment, that as such it 
is an instrumentality of the United States, and that all of its 
stock is subscribed to by the Reconstruction Finance Corpora¬ 
tion, a Government-owned corporation, there can be no ques¬ 
tion that at the very least it was created and operated as a 
corporate entity similar to any private corporation, 15 U. S. C., 
sec. 602 (b); U. S. Shipping Board. Merchant Fleet Corporation 
v. Harwood , 281 U. S. 519 (1930); United States ex rel Skinner 
& Eddy Corporation v. McCarl, 275 U. S. 1 (1927). See Re¬ 
construction Finance Corporation v. Central Republic Trust 
C6., 17 F. Supp. 263 (N. D. Ill., 1936), afFd sub nom.; Recon¬ 
struction Finance Corporation v. McCormick, 102 F. (2d) 305 
(C. C. A. 7th, 1939), cert. den. 308 U. S. 558. 

As has been pointed out above, the War Damage Corpora¬ 
tion was created to furnish war damage insurance at a time 
when no private insurance company would undertake to un¬ 
derwrite such risks. In the issuance of such insurance, the 
appellee operated in the same manner as any private insur¬ 
ance company. 

Accordingly, the War Damage Corporation, although fed¬ 
erally owned, is in form and operation identical with a com¬ 
mercial stock insurance corporation. Under the well-settled 
principles of the applicable commercial law, the profits and 
surplus in a stock insurance company belong to the stockholders, 

gressional mandate may. without more, well deprive appellants of the right 
to any injunctive or mandatory relief against War Damage Corporation. 
The statute constituted an appropriation by the United States of the funds 
here involved. If these funds belonged to appellants and the class they 
purport to represent, relief may be had in a suit against the United States, 
but not in a suit against its agent. This is so whether or not the action had 
been instituted prior to the enactment of the statute. See Crosier v. Krupp, 
224 U. S. 290, 304 et seq; Yearsley v. Ross Construction Company, 309 U. S. 
l8, 21-23; Richmond Co. v. United States, 275 U. S. 331. For the same 
reasons declaratory relief would be inappropriate. Macau ley v. Waterman 
S. S. Corp., 327 U. S. 540, 545, note 4; Great Lakes Dredge <£ Dock Company v. 
EufTman, 319 U. S. 293, 299. 
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and the policyholders have no interest therein. Further, an 
insured, having accepted a policy with a stated premium is¬ 
sued by a stock company, cannot object that the rate charged 
was too high. There is, of course, no provision in the policies 
issued which gives appellants any claim against the surplus 
of the War Damage Corporation. The policies provide merely 
that “the premium required by the regulations of the Corpora¬ 
tion shall be paid in full prior to the effective date.” It is uni¬ 
versally recognized that policyholders in a stock insurance com¬ 
pany, in the absence of specific contractual provisions, as in 
tontine or participating insurance policies, have no right, legal 
or equitable, to the profits or surplus of the corporation. This 
principle is too well settled to need elaboration. Ohio Farmers 
Indemnity Co. v. Commissioner , 108 F. (2d) 665, 667 (C. C. 
A. 6th, 1940); Hutchins Mutual Insurance Company of District 
of Columbia v. Hazen (App. D. C., 1939), 105 F. (2d) 53. And 
see Ohio ex rel Ellis v. Union Central Life Insurance Company , 
32 Ohio Cir. a. R. 262, 13 Ohio Cir. Ct. R. (N. S.) 49 (1910), 
aff’d 84 Ohio State 459, 95 N. E. 1156; State v. Willett, 171 Ind. 
296, 86 N. E. 68 (1908 ); United States Life Insurance Co. v. 
Spinks, 126 Ky. 405, 96 S. W. 889 (1906). 

An insurance company can charge any premium it sees fit 
by express contract or agreement. One accepting the benefits 
of a policy under a definite contract cannot raise the question 
as to whether the rates charged were unreasonable or exorbi¬ 
tant. Appleman, Insurance Law and Practice (Kansas City, 
1944), Vol. 14, Sec. 7843. These principles are merely the ap¬ 
plication of general contract law to contracts of insurance. See 
Mobile Co. v. London and Lancashire Insurance Co., Ltd., 27 
Ala. App. 384, 173 So. 99 (1937), in which the court nonsuited 
a plaintiff insured seeking to recover allegedly excessive pre¬ 
miums. The court stated, at page 386: 

The appellee Insurance Company made known the 
rate of premium at which the policy was actually is¬ 
sued, in the policy itself. Appellant paid this rate— 
kept the policy until it had expired. If the rate was 
incorrect, or not that at which the policy was ordered, 
the duty laid upon appellant to reject the policy. It 
cannot now complain. * * * * 
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As pointed out above, the rate charged by the War Damage 
Corporation was not only eminently reasonable, and established 
with the advice of insurance experts but was specifically ap¬ 
proved by Congress. The appellants received the full benefit 
of being insured for the entire term of the policy. We can see 
no' ground upon which appellants can now contend that they 
have not received the full value of the insurance for which it 
paid a reasonable price and received full protection. Appellants 
have no rights other than under their contract, and whatever 
rights they claim must arise out of the four corners of this con¬ 
tract. That is the sole basis of privity between the appellants 
and appellee. As was stated in Andrews v. Equitable Life As¬ 
surance Society, 124 F. (2d) 788 (C. A. A. 7th, 1941): “If the 
plaintiff depends upon anything but his rights under the con¬ 
tract contained in the policy, he depends upon something that 
does not exist.” In short, the appellants purchased protection 
from appellee. Having received the protection they paid for, 
they cannot now ask for the return of the purchase price. 

Ill 

The retention by the United States of the funds here involved 

is not unconstitutional 

We have shown above that it was the clear intention of the 
Congress that any profits realized by the War Damage Corpo¬ 
ration were to be retained by the United States. Appellants 
argue, however (Br. 62-73), that the retention by the United 
States would be unconstitutional, and they urge, therefore, 
that “the Act be interpreted to set up a ‘mutual’ plan of insur¬ 
ance” (Br. 63) with the profits going to appellants and the 
class they purportedly represent. Appellants’ argument is un¬ 
sound on its face. 

The argument is that the United States cannot engage in a 
business venture “primarily for profit.” Appellants concede, 
as well they must, that a war risk insurance program is a proper 
governmental function under the war power (Br. 70), but they 
contend that if the program was entered into for the primary 
purpose of making a profit, it cannot be sustained. Appellants’ 
argument, of course, is an invitation to this Court to psycho- 
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analyze the Congress in an effort to determine the motives of 
Congress in enacting this legislation. That this search is be¬ 
yond the scope of judicial inquiry is well settled. Magnano 
Company v. Hamilton, 292 U. S. 40,44, and cases cited. “There 
is a wise and ancient doctrine that a court will not inquire into 
the motives of a legislative body or assume them to be wrong¬ 
ful.” Mr. Justice Cardozo dissenting in United States v. Con¬ 
stantine, 296 U. S. 287, 299. Once it is conceded that war dam¬ 
age insurance is a proper governmental function, any collateral 
motives that may have inspired the Congress are immaterial. 

In any event, appellants’ suggestion that the War Damage 
Corporation was created “primarily for profit” is unsound. 
Neither the language of the Act nor its legislative history 
discloses any such primary purpose, and the Government 
makes no such contention. The mere fact that the Govern¬ 
ment claims the right to retain these profits is no indication 
that the program was entered into in the first place “primarily 
for profit.” Appellants’ attempt to attribute to the Govern¬ 
ment the profit motive as the primary moving factor in the 
creation of War Damage Corporation is based on appellants’ 
definition of a “stock” company which, even if sound, is irrele¬ 
vant here. Appellants define a private “stock” company as 
one designed “primarily for profit.” Since the Government 
created War Damage Corporation in the form of a stock com¬ 
pany and now seeks to retain these funds, it is said that the 
Government must have embarked on this venture “primarily 
for profit.” So to argue is “to make a fortress out of the 
dictionary.” Cabell v. Markham, 148 F. (2d) 737,739 (C. C. A. 
2). The profit motive cannot be imputed to the Government 
as its primary purpose merely from appellants’ definition of 
a private stock company and the Government’s use of the 
corporate form. The War Damage Corporation was not a 
private stock corporation. It was a governmental agency 
designed to perform governmental functions. The Govern¬ 
ment, in providing a program of war damage insurance, was 
not restricted, as appellants arbitrarily suggest, to the utiliza¬ 
tion of either a conventional “stock” company or “mutual” 
company. The Government was free to perform this govern¬ 
mental function by utilizing any existing government agency 
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or department it desired. Or it could, as it did here, create a 
new corporation to perform the function. The Government 
has embarked on many business enterprises, and the form of 
agency utilized has varied. See Lilienthal and Marquis, The 
\ Conduct of Business Enterprises by the Federal Government, 

54 Harv. L. Rev. 545. The utilization of the corporate form 
here is no indication that the profit motive was the prime 
consideration. 

Appellants cannot argue that the retention of the profits by 
the Government would be unconstitutional. Such a conten¬ 
tion would siphon from the Treasury of the United States all 
surpluses resulting from the various activities of a business and 
economic nature conducted by the many governmental corpo¬ 
ration (see Keifer & Keifer v. R. F. C., 306 U. S. 3S1, 390), 
and other agencies (see Lilienthal and Marquis, supra).™ 
Profits have accrued to the United States in many of its com¬ 
mercial ventures and it has never been suggested that the pro¬ 
gram was invalid for that reason. In Standard Oil Company 
v. United States, 267 U. S. 76, the Court was dealing with gov¬ 
ernment insurance on vessels under the War Risk Insurance 
Act of 1914. The Court pointed out (p. 79) that “when the 
United States went into the insurance business, issued policies 
in the familiar form and provided that in case of disagreement 
it might be sued, it must be assumed to have accepted the 
ordinary incidents of suits in such business.” And in United 
States v. Worley, 281 U. S. 339, the Court, referring to the 
same statute, stated (p. 342) that “There was nothing in the 
statute to disclose an intention on the part of the United 
States to bear any part of the cost of the insurance or to give 
pecuniary aid to the owners of vessels or other property in¬ 
surers. And as a matter of fact a large profit resulted from the 
operation of the business.” There is nothing in the Constitu¬ 
tion which requires the Government to operate at a loss. 
Ashwand'er v. T. V. A., 297 U. S. 288, 335. 

u Many of the commercial enterprises engaged in by the federal govern¬ 
ment are set forth in Lilienthal and Marquis, supra. And the cases disclose 
the varied commercial operations of the government. In addition to the 
establishment of banks (McCulloch v. Maryland 4 Wheat. 316) are the leas¬ 
ing of lead mines on the public lands (United States v. Gratiot, 14 Pet. 526), 
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CONCLUSION - 

% 

The War Damage Corporation was created to furnish pro¬ 
tection against property damage by enemy attacks, to citizens 
who were unable to carry this risk as individuals. At the tune 
no private commercial company could or would carry this risk 
In a war fraught with such great dangers of loss to the nation 
in life and property, it was decided by Congress that the risk 
should be borne by the nation at large rather than by the few 
individuals who might be victims. The insurance was offered 
at rates within the means of all, and it was clearly contemplated 
that any losses suffered by the War Damage Corporation would 
be met by the taxpayers. Thus the risk was carried by the 
entire nation, and it is clear that any funds which have accrued 
to the Corporation belong to those who bore this risk. 

It is common knowledge that, in the opinion of the informed 
military experts, the possibility of attack increased rather than 
decreased as the war progressed and the enemy’s development 
of new and improved weapons neared perfection and utiliza¬ 
tion. It is no secret that one raid on any of our large cities 
by bombers or controlled missiles, could have wiped out the 
funds of the War Damage Corporation overnight, and forced 
the Corporation to draw on the Treasury to meet its obliga¬ 
tions. It seems reasonable to surmise that, had appellants’ 
property bpen hit, their action, if one were necessary, would 
have been to enforce the terms of their insurance policy. This 
protection was what they paid for. And this protection was 
what they got through the term of their insurance. 

Appellants in effect now ask, among other things, that this 
Court recompute the rates established for this type of insur- 

the ownership and operation of merchant ships ( King County v. United 
States Shipping Board Emergency Fleet Corporation, 282 Fed. 950 (C. C. A. 
9); Sloan Shipyards v. United States Fleet Corporation, 25S U. S. 549, 
the establishment of a federal housing corporation (New Brunswick v. 
United States, 276 U. S. 547), the establishment and operation of the Panama 
Railroad (Watson v. Shaw, 204 U. S. 24), the establishment of parcel post 
in competition with private express companies (37 StaL 567) and the postal 
savings system in competition with banks (36 Stat. 815). The public 
utility activities of the government are, of course, well known. Ashwander 
v. T. V. A., 297 U. S. 288. There is no need to prolong the list with the 
agencies created during the recent war such as the R. F. C. subsidiaries. 
War Shipping Administration, etc. 
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ance. Yet these rates were arrived at after consultation with 
private insurance company experts and specifically designated 
as reasonable by the Congress. They were rates which pro¬ 
vided a generous insurance coverage within the means of all 
who wished it, at a time when no private commercial company 
would or could offer a comparable coverage. Is the Court today 
to add up our military successes and say that the risk was less 
than estimated, and by how many months or weeks? To state 
the proposition is to refute it. 

In equity as well as in law, the funds accrued by the War 
Damage Corporation, as a result of our fortunate conduct of 
the war, belong to the people of the United States, who bore 
the risk that enabled plaintiff to purchase this insurance at 
such a low rate and who own the War Damage Corporation. 
Appellants, purchasers of insurance, cannot now reclaim the 
valid purchase price. While in form, the War Damage Corpo¬ 
ration perhaps most closely resembles a stock-insurance com- 
any, in substance, it is the Government offering protection to 
its citizens from a risk that they could not possibly bear as 
individuals. Now that the danger is past, there is no principle 
in equity that we know which would allow the policyholders 
to recover the small and inadequate consideration that they 
paid to their Government for this protection. 

For the foregoing reasons the order of the Court below should 
be affirmed. 
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In The 


®mteb States Court of Appeals 

District of Columbia 


No. 9658 


Russell R. Knowles and Sylvia Knowles, on behalf of 
themselves as holders of a policy of war damage insur¬ 
ance issued by the War Damage Corporation and on 
behalf of all other holders of policies of war damage 
insurance issued by the War Damage Corporation 
similarly situated, 

Appellants , 


v. 

War Damage Corporation, an instrumentality of the 
United States of America, 

Appellee. 


Appeal from the Order of the District Court of the 
United States for the District of Columbia 


REPLY BRIEF FOR APPELLANTS 


I. 


prel: 


■/ill 


STARY STATEMENT 


No part of this reply brief will be used to repeat any 
portions of the argument contained in appellants’ main 
brief, nor to elaborate the total failure of the appellee to 
answer the appellants’ arguments. Comment will be made 
only upon new matters introduced by the appellee in its 
brief. These are: 
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(a) the assertion that a suit against the War Dam¬ 
age Corporation is not a suit against the United 
States. 

(b) the assertion that language in the Government 
Corporations Appropriations Act of 194S, passed 
after the argument in the court below, is com¬ 
petent to determine the meaning of the Act of 
1942 which is at issue in this litigation. 

(c) the assertion that the act of the appellee in 
denuding itself of its assets while this action is 
pending deprives the appellants of the right to 
proceed to judgment herein. 

Each of these assertions flies directly in the face of the 
decisions of the Supreme Court, and other lower and ap¬ 
pellate Federal courts. 

U. THIS IS IN PRINCIPLE A SUIT AGAINST THE 

UNITED STATES 

For some unexplained reason, appellee, instead of frank¬ 
ly withdrawing the so-called “question of jurisdiction” 
raised in its motion to dismiss, half-heartedly devotes two 
pages of the brief (appellee’s brief pp. 6-7) to a feeble 
restatement of the position that the Municipal Court has 
exclusive jurisdiction of this action. No answer is made to 
the argument in our main brief that the jurisdiction of the 
Municipal Court, if it has any jurisdiction at all, is at best 
concurrent with the District Court. 

More surprisingly, the appellee actually admits by indi¬ 
rection that the District Court had jurisdiction. It con¬ 
cedes that if this is a “suit against the United States”, 
the so-called question of jurisdiction raised by it must be 
dismissed, because the $3000 limitation does not apply to 
such suits. It then makes the astonishing statement that 
this is not a suit against the United States, but is “an action 
against a Government corporation”, as though this was in 
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a different category. The authorities are quite the con¬ 
trary. Cherry Cotton Mills, Inc. v. United States, 327 U. S. 
536, 90 L. Ed. 835 (1946); United States Shipping Board 
Emergency Fleet Corporation v. Western Union Telegraph 
Company, 275 U. S. 415, 72 L. Ed. 345 (1928); Southern 
Pac. Co. v. Reconstruction Finance Corporation, 161 F. 
(2d) 56, 5S-60 (CCA 9, 1947); Defense Supplies Corpora¬ 
tion v. United States Lines Company, et al., 148 F. (2d) 311 
(CAA 2, 1945). 

In the Cherry Cotton Mills case, supra, the Supreme 
Court in 1946 held that the United States could counter¬ 
claim for monies owed to the Reconstruction Finance Cor¬ 
poration in an action brought against the United States 
for a tax refund. The Court’s decision was based on the 
premise that a debt owed to a Government corporation is 
fundamentally a debt owed to the United States. 

Mr. Justice Black stated (p. 539): 

“That the Congress chose to call it a corporation 
does not alter its characteristics so as to make it 
something other than what it actually is, an agency 
selected by Government to accomplish purely Govern¬ 
mental purposes. Inland Waterwavs Corp. v. Young, 
309 US 517, 524, 84 L ed 901, 906, 60 S Ct 646.” 1 

In Defense Supplies Corporation v. United States Lines 

1 The Court of Claims in the same case had stated (59 F. Supp. 122, 
126): 

“The R.F.C. is an agent of the Government, a device for accomplish¬ 
ing the Government’s purposes with the Government’s money. The text 
of the statute creating the R.F.C., 47 Stat. 5, 15 U.S.C.A. §§ 601-617, 
makes this plain. The Government’s assets and credits stand behind 
the R.F.C.’s obligations, and the R.F.C.’s losses are the Government’s 
losses. Debts owing to the R.F.C. are owed to it as agent and trustee 
for the Government. We use the word trustee since the R.F.C. does have 
the legal capacities of a separate legal person, to own property and to 
sue and be sued. But these powers and capacities are held by it in trust 
for the benefit of one sole beneficiary, the Government. Looking through 
the trust, the assets and claims held by the R.F.C. are, in substance and 
in equity, asset s and claims of the Government which are kept, for con¬ 
venience, in a different receptacle from the one in which the Government 
keeps most of its money, viz., the Treasury .” (Italics supplied.) (All 
Italics in quotations throughout this brief are supplied by counsel.) 
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Company and the United States, supra, the Court of Ap¬ 
peals for the Second Circuit held that the Defense Supplies 
Corporation, a wholly owned subsidiary of the Reconstruc¬ 
tion Finance Corporation, was in fact the United States as 
plaintiff. Defense Supplies Corporation and War Damage 
Corporation have identical status. The Court further held' 
that the United States Lines acted only as agent for the 
United States in the matter, and that therefore the United 
States was the real defendant; the suit therefore was dis¬ 
missed because the United States was both plaintiff and 
defendant. 

How can a suit by a wholly-owned subsidiary of the 
R. F. C. be a suit by the United States, but a suit against 
a wholly-owned subsidiary be not a suit against the United 
States? 

m. AN ACT OF CONGRESS PASSED IN 1947, WHILE 
, THIS ACTION WAS PENDING, CANNOT BE 
USED TO INTERPRET THE ACT OF 1942 NOW 
IN LITIGATION. 

The appellee (brief pp. 18-19) takes the extraordinary 
position that this Court, in considering the meaning of the 
Act of 1942 involved in this action, should consider the 
actioii taken by Congress in passing the Government Cor¬ 
porations Appropriations Act of 1948 (P. L. 268, SOth 
Cong., 1st Sess., II. S. Code Cong. Serv. 573). Appellee 
quotes the language of that Act and then says: 

“It is a familiar rule of statutory construction that 
subsequent legislation relating to the same subject 
matter may be considered by the Court in determining 
legislative intent.” 

This general statement of a legal principle is, of course, 
accurate in a vacuum, but in line with the rule announced by 
the Supreme Court it is totally inapplicable under the facts 
of this case. 
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Is it proper advocacy for the appellee to fail to point out 
the fact that the 1948 Act was not passed until months after 
this action had been started; in fact, not until after the final 
judgment of dismissal in the court below; and that its non¬ 
prejudice to this very action was made clear in the Senate 
hearings? This case was argued before the District Court 
on June 10, 1947. The judgment of dismissal was entered 
herein on July 9, 1947. The 1948 Act was enacted on July 
30, 1947. No reference to the 1948 Act appears in the 
record of this action. 

In Pampanga Sugar Mills v. Wencheslao Trinidad, 279 
U. S. 211, 73 L. Ed. 665 (1929), the construction of an act 
passed in 1917 was the sole issue presented to the court. 
It was contended that a statute enacted six years later than 
the act in question and six months after the action had com¬ 
menced, should be considered by the court in construing the 
earlier statute. The court through Mr. Justice Brandeis 
rejected the contention and stated: 

4 ‘ This argument is not persuasive as to the construc¬ 
tion to be given the Act of 1917. The amendment was 
enacted six years later than the act here in question, 
and six months after this action was begun.” 

In ever}’ case cited by appellee (brief p. 19), the subse¬ 
quent statute had been passed before the suit was instituted 
to interpret the earlier act. 

IV. THE ACT OF 1948 ON ITS MERITS GIVES NO 
AID TO THE APPELLEE. 

Conceding, for purposes of this argument, that this Court 
should consider the Act of 1948 in ascertaining the mean¬ 
ing of the Act of 1942, a reading of the later Act and its 
legislative history shows that the Congress knew of this 
very suit when they jwssed the Act and intended that the 
Act should have no effect upon its determination. 
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(a) Circumstances Surrounding the Enactment of the 
Act of 1948. 

At the time of the passage of the Act, Congress was 
intent on housecleaning purely war-time agencies and in¬ 
strumentalities. The strictly war-time subsidiaries formed 
by the Reconstruction Finance Corporation were among 
the first prospective victims. 

The first step was to pass Public Law 132 (SOth Cong. 1st 
Sess., U. S. Code Cong. Serv. 209) approved June 30, 
1947, which repealed practically every war-time power of 
the R.F.C. and its war-time subsidiaries, including the War 
Damage Corporation. But the mere stripping of power 
was not enough; Congress wanted also to get rid of the 
subsidiary corporations themselves, particularly those 
which, like the appellee, had outlived their usefulness,- had 
no further functions to perform, and were, in actual fact, 
in a state of quasi-liquidation. 

(b) Proceedings in the House of Representatives. 

The House Bill (HR 3756) was reported by the Appro¬ 
priations Committee on June 9, 1947 (Rep. Xo. 544) and 
passed on June 11th. 

The Report stated (p. 6): 

“ Information supplied by the Reconstruction Fi¬ 
nance Corporation at the request of the committee in¬ 
dicated that as of April 30,1947, the War Damage Cor¬ 
poration had to its credit $210,751,618.65 representing 
the excess of its income over expenses. Also, it was 
stated that such amount would be turned over to the 
Treasury in due course. The War Damage Corpora¬ 
tion has completed the purpose for which it was creat- 

2 The Corporation had been created solely to perform a strictly war¬ 
time function and the basis for its existence disappeared on VJ Day. 
By March 15, 1946, it had ceased to issue policies of insurance and after 
that date the business of the Corporation consisted almost entirely of 
the settlement of claims against the fund. See The Budget for Fiscal 
Year 1948, pp. 1030-1. 
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ed, and is no longer engaged in the business of insuring 
against loss from war damage. Therefore, the bill con¬ 
tains a provision requiring that the amount indicated 
above be promptly paid into the Treasury* and applied 
to reduction of the national debt.” 

Curiously, however, neither the appellee, nor the R.F.C. 
nor the Department of Justice chose to notify the House 
of the pendency of this suit, while the Bill was before it for 
consideration . 3 


(c) Proceedings in the Senate. 

Although the House proceedings are negative in their 
import, because the matter of this action was never men¬ 
tioned, the Senate proceedings are affirmative in their 
proof that there was no intent to usurp the function of the 
courts in determining the meaning of the Act of 1942 on its 
own language alone. 

By the time of the Senate Hearings, the R.F.C. had de¬ 
cided to notify the Congress of the pending suits, including 
this action. However, the ostensible purpose was to justify 
the retention of the appellee corporation in existence, be¬ 
cause of the existence of these various claims. The R.F.C. 
mentioned four pending lawsuits—two by policyholders 
based on war damage claims and two seeking the return 
of excess premium earnings to the policyholders, the Mat- 
law case 4 in Indiana and this action. But Senator Ferguson 
was adamant in his position that the pendency of these 
actions had no relevancy to the dissolution of the Corpora¬ 
tion. 

3 See Senate Hearings p. 92. A letter was sent to Hon. John Taber, 
Chairman of the House Committee on Appropriations informing him 
of the suits pending against the Corporation, but too late to arrive before 
the Bill had passed the House. 

*Matlaw Corporation v. War Damage Corporation, 164 F. (2d) 281 
(C.C.A. 7, 1947), cert, denied, 16 U. S. Law Week 3294 (March 29, 
1948). 
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After speaking of the long duration of other Government 
corporations, he said 5 : 

“ You can not liquidate these corporations unless you 
do it this way: take all their money and then they have 
to liquidate.” 

Again, when the General Counsel for the Reconstruction 
Finance Corporation stated that $2,000,000 of the excess 
funds should be retained to meet a special group of policy 
claims, he replied®: 

“That is what we want to avoid, because you can go 
a long way on $2,000,000, and we will have you in exist¬ 
ence years” 

Then, when the R.F.C. counsel brought up the question 
of the pending suits, he made these comments 7 : 

“You know how we take care of judgments. We 
appropriate money to take care of them. 

• * # • 


If we compelled you to pay back to the Treasury 
and if there were any claims allowed then we could 
appropriate to pay those claims. I do not see how we 
complicate anything.” 

Just prior to the close of the discussion of the War Dam¬ 
age Corporation, Senator Ferguson summed up his posi¬ 
tion 8 : 


“Let the suits go. I do not want you to hold the 
money out for the suits. We could provide for them 
in another way and require you to turn over the money 
on June 30, 1947, after paying your then established 
debts.” 

The Chairman's views were concurred in by his Com¬ 
mittee and the Senate. Accordingly, the War Damage Cor- 

3 Hearings before the Sub-Committee of the Committee on Appropria¬ 
tions on H. R. 3756, 80th Cong., 1st Sess., p. 87. 

6 Hearings, p. 93. 

7 Hearings, pp. 86, 88. 

8 Hearings, p. 93. 



9 


poration section of the bill was not changed in any way 
by the Senate. Conferences were held by the Senate and 
the House on other parts of the bill, but there is no refer¬ 
ence in the Conference Report to the War Damage Cor¬ 
poration. 

It is clear from the legislative history that Congress did 
not intend to legislate with respect to the rights of any 
party to any pending claim or proceeding against the War 
Damage Corporation. This bill was merely an adminis¬ 
trative act to force the liquidation of the War Damage 
Corporation. 

Congress was simplifying the Government’s administra¬ 
tive structure, and was transferring certain funds from 
one “pocket” of the Government to another “pocket”, 
all specifically without any prejudice to any citizen who 
claimed rights to the funds. 

(d) If the Act of 1948 Attempted to Change the Meaning 
of the 1942 Act it Would be Unconstitutional. 

As we have shown in the main brief, the property dam¬ 
age insurance program established by Congress was a 
mutual plan. Accordingly, the excess funds realized by 
the War Damage Corporation are the property of the pol¬ 
icyholders, who have “vested property rights” therein. 
Any subsequent legislation which would take these rights 
away would be unconstitutional under the Fifth Amend¬ 
ment. 

In Lynch v. United States, 292 U. S. 571, 7S L. Ed. 1434 
(1934), the Supreme Court held that a policy issued under 
the War Risk Insurance Act of 1917 created a vested 
right, and that an Act of 1933 which attempted to abrogate 
this right violated the due process clause of the Fifth 
Amendment. The Court said: 

“War Risk Insurance, while resembling in benevo¬ 
lent purpose pensions, compensation allowances, hos- 
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pital and other privileges accorded to former members 
of the army and navy or their dependents, differs 
from them fundamentally in legal incidents. Pensions, 
compensation allowances and privileges are gratuities. 
They involve no agreement of parties; and the grant 
of them creates no vested right. The benefits con¬ 
ferred by gratuities may be redistributed or with¬ 
drawn at any time in the discretion of Congress. 
[Cases cited] On the other hand, War Risk policies, 
being contracts, are propertv and create vested 
rights.” 

The Lynch case indicates that, the plan being a mutual 
plan, the appellants at the moment of their purchase of 
insurance policies from the War Damage Corporation be¬ 
came vested with rights to any excess funds that might 
be realized by the Corporation. Enactment of a subse¬ 
quent statute which impairs this right clearly contravenes 
the due process clause of the Fifth Amendment. See also 
Perry v. United States, 294 U. S. 330, 353-4, 79 L. Ed. 912 
(1935); Moragne v. United States, 16 F. Supp. 100S, 1011 
(W. D. S. C. 1936); Campbell v. United States, 4S F. Supp.. 
39S (E. D. S. C. 1943). 

If the Act of 1948 were read so as to destroy the appel¬ 
lants’ vested right in the funds, unconstitutionality would 
result, which under general rules of construction, is to be 
avoided. Anniston Manufacturing Compamj v. Davis, 301 
U. S. 337, 351, 81 L. Ed. 1143, 1153 (1937). The Act of 
194S can be constitutional only if it leaves the parties just 
as they were before its passage. To construe it to afford 
only the administrative remedy demanded by Senator 
Ferguson, and to be entirely without prejudice to the sub¬ 
stantive rights of the plaintiffs, avoids all constitutional 
doubts. 
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V. THE TRANSFER OF THE FUND TO THE TREAS¬ 
URY DOES NOT PREVENT APPELLANTS 
FROM SECURING RELIEF AGAINST WAR 
DAMAGE CORPORATION. 

In footnote 12 on page 19 of its brief, appellee suggests 
that the transfer of the funds pursuant to the Act of 1948 
may deprive appellants of the right to secure any relief 
against the War Damage Corporation. 0 In other words, 
an agency of the Government may destroy the rights 
of a citizen by the shuffling of the citizen's monies from 
one Government “pocket” to another. Without passing 
on the important issue of the basic morality of such a con¬ 
tention by the legal representatives of one of the world’s 
few remaining democratic free governments, the point is 
without merit for two reasons. 

In the first place, the expressed intent of the Congress 
in passing the statute was to the contrary. As shown by 
the extracts from the Senate Hearings, in the previous 
section of this brief (supra pp. 8-10), Congress directed 
that pending actions against the appellee proceed to judg¬ 
ment after the transfer of the funds, which judgments the 
Congress would satisfy by the normal device of appropria¬ 
tions. Compliance with a statute cannot be construed by 
a Court to create a situation exactly the opposite of that 
which the legislators intended should follow compliance. 

In the second place, the same result would follow, on 
the basis of the decisions of the Supreme Court and of this 
Court, even without any expression of Congressional in¬ 
tent. 

0 The cases cited by appellee in support of its suggestion are not in 
point; for example, these cases do not involve Government corporations 
but individual employees or private corporations which acted as agents 
of the Government. See United States Shipping Board Merchant Fleet 
Corporation v. Harwood , 281 U. S. 519, 525, 74 L. Ed. 1011, 1015 (1930); 
Keifer & Keifer v. Reconstruction Finance Corporation, 306 U. S. 381, 
83 L. Ed. 784 (1939). 
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In Inland Waterways Corporation et at. v. Hardee, 100 
F. (2d) 678 (App. D. C. 193S), the receiver of an insolvent 
national bank sought to impress a constructive trust on 
funds realized by the Emergency Fleet Corporation from 
the sale of assets pledged by the bank to secure deposits 
made by the Corporation, on the ground of preferential 
transfer. The Corporation, however, transferred all its 
funds to the Treasury and contended that this fact barred 
a right of recovery against it. This Court held that the 
receiver was entitled to relief against the Corporation de¬ 
spite the transfer of the Corporation’s funds into the 
Treasury. 10 Chief Justice Groner stated (p. 684): 

‘‘The answer of the Corporation shows that after 
it received the proceeds of the pledged securities it 
covered the money thus realized into the Treasury and 
is now without power or right to restore it. It insists 
that this bars a right of recovery against it. But we 
think the fact that the Corporation has transferred 
the fund to the Ignited States does not relieve the cor¬ 
poration of liability. * * * In other words, a plaintiff 
may have a judgment notwithstanding the defendant 
is execution proof.'' 

In Sloan Shipyards Corp. v. United States Shipping 
Board Merchant Fleet Corporation, 25S IT. S. 549, 66 L. 
Ed. 762 (1922), the Supreme Court held that the lower 
court had jurisdiction of a suit brought against the Emer¬ 
gency Fleet Corporation although the Corporation pur¬ 
suant to a statute had transferred all of its assets to the 
Shipping Board. The Supreme Court, speaking through 
Mr. Justice Holmes, said: 

“The transfer of the property of the Fleet Corpo¬ 
ration to the Shipping Board by the Act of June 5, 
1920, chap. 250, sec. 4, 41 Stat. at L. 98S, 990, may 

10 This case was reversed by the Supreme Court on other grounds, 
309 U. S. 517, 84 L. Ed. 901 (1940), the Court holding that there was no 
preferential transfer. However, the Supreme Court disposed of the case 
on the merits and in effect affirmed this Court’s holding that a Court 
could entertain a petition for relief against a Government corporation 
despite the fact that the funds in dispute had been previously transferred 
to the Treasury. 
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affect the value of the remedy afforded by the present 
suit, but not the jurisdiction of the Court.” 

The holdings of the above eases govern this proceeding. 
The War Damage Corporation was organized by the Gov¬ 
ernment through the Reconstruction Finance Corporation 
for a public purpose. This suit in fundamental analysis 
is a “suit against the United States”, and the ends of 
justice would be utterly defeated if the Government could 
deprive the court of jurisdiction of this proceeding merely 
by transferring the fund in question from one govern¬ 
mental instrumentality or “compartment” to another gov¬ 
ernmental instrumentality or “compartment”. 

We submit that the transfer of the War Damage Cor¬ 
poration’s excess funds to the Treasury does not prevent 
this Court from adjudicating the merits of this case. 

VI. CONCLUSION 

None of the new items raised by the appellee in its brief 
have any merit, or supply any reason for the affirmance 
of the judgment below. The judgment should be reversed. 

Respectfully submitted, 

Philip W. Amram 
607 Ring Building 
Washington 6, D. C. 
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